MERCOSUR – EU

Government Procurement

Brazilian Offer

I – Consultation System

1. Brazilian contracting entities may open tenders to the participation of international suppliers as long as this decision is consistent with the objectives of their national policies and economic needs or based on the procuring entity’s convenience.

2. If a tender covered by this chapter on transparency (as defined in article 2 - Scope) is not opened to participation of international suppliers, consultations may be undertaken upon request of the EU in order to inform the reasons that motivated such a decision. 

3. If, by means of such consultations, the Parties reach a common understanding for the participation of international suppliers, the contracting entity shall review the tender accordingly.

4. The results of such consultations shall not be subject to dispute settlement under this agreement. 

II – EU Preference

1. Whenever a tender is opened for international competition as result of the consultation system described above, tenders of goods and services of the EU State Parties shall have a preference in public contracts with respect to tenders from third parties. Such preference, hereinafter called “EU preference”, shall be effective through the opportunity awarded to suppliers from the EU to equal the best tender, keeping at least the technical characteristics submitted in the initial tender, provided that the difference between them does not exceed 3% (three percent), according to the criteria for the evaluation of tenders.

2. In order to preserve the preference margin accorded by the Mercosur Protocol on Government Procurement to Mercosur Member States, hereinafter called “Mercosur preference”, the EU preference shall only apply after that from Mercosur. The EU preference will, therefore, only be applicable when the best tender is from a supplier from a third-country and when there are no suppliers from Mercosur Member States in the preference margin.

3. The EU preference shall not apply when the best tender is from a supplier from third countries with which Mercosur Member States have concluded, or will conclude, whether multilaterally or bilaterally, a preferential agreement on government procurement.

4. In case of a tie between tenders, the contract shall be awarded to the supplier from Mercosur Member States, if there is any. If the tie is between a supplier from the EU and a supplier from third parties with which Mercosur Member States have not  concluded a preferential agreement on government procurement, the contract shall be awarded to the supplier from EU. If the tie is between a supplier from the EU and a supplier from third parties with which Mercosur Member States have concluded a preferential agreement on government procurement, the entity shall request a new call for tender of prices. If the tie persists, it shall be broken by public draw. The same applies if the tie is between  providers from EU State Parties.

5. Brazil may deny a EU supplier the preference stated in this article if the good offered is not originated from EU, in accordance with the relevant provisions of the Chapter on Rules of Origin of this Agreement, or otherwise the supplier does not have substantial business activities in the territory of EU.
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