Safeguards MS Israel 30 May  

CHAPTER

SAFEGUARDS
Article
 5           Bilateral Emergency Measures

1. For purposes of this Article and Article  6:

competent investigating authority means: 

(a) in the case of Israel, the Commissioner of Trade Levies, or its successor in the Ministry of Industry and Trade or the corresponding unit in the Ministry of Agriculture


(b) in the case of Mercosur, XXXXXXXXX or its successor 

domestic industry means the producers as a whole of the like or directly competitive goods operating in the territory of a Party or whose collective output of the like or directly competitive products constitutes a major proportion of the total production of such products;

good originating in the territory of a Party means an “originating good”, as defined in Chapter ??? (Rules of Origin);

interested parties means:

a) exporter or foreign producer or the importer of goods subject to investigation, or a trade or business association, a majority of the members of which are producers, exporters or importers of such goods;

b) the government of the exporting Party; and
c) producer of the like or directly competitive goods in the importing Party or a trade and business association of the members of which produce the like or directly competitive goods in the territory of the importing Party including an enterprise established by law which represents the aforementioned producers;
like good means a good which, although not alike in all respects, has like characteristics and like component materials which enable it to perform the same functions and to be commercially interchangeable with the good to which it is compared;

serious injury- means the significant overall impairment in the position of a domestic industry;
threat of serious injury means “serious injury” that is clearly imminent, based on facts and not merely on allegation, conjecture or remote possibility.

2.  Subject to paragraph Article 6, if a good originating in the territory of a Party, as a result of the reduction or elimination of a customs duty provided for in this Agreement, is being imported into the territory of the other Party in such increased quantities, in absolute and relative terms, and under such conditions that the imports of the good from that Party alone constitute a substantial cause of serious injury or threat to serious injury to a domestic industry , the Party into whose territory the goods is being imported may, to the minimum extent necessary to remedy the injury:

(a)
suspend the further reduction of any rate of a customs duty provided for under this Agreement on the goods; or

(b) increase the rate of a customs duty on the goods to a level not exceeding the base rate of customs duty, as referred to in (Chapter on trade in goods, tariff elimination )
3.  The Party that applies a preferential safeguard measure may establish an import quota for the product concerned under the agreed preference established in this Agreement (ChapterX )
X. The Party that applies a preferential safeguard measure should establish an import quota for the product concerned under the agreed preference established in this Agreement. The import quota shall not be less than the average imports of the product concerned in the thirty-six (36) month period previous to the period for which serious injury was determined. A different level of quota may be applied if it is duly justified. 

In case a quota is not established, the preferential safeguard measure shall consist only of a reduction of the preference which shall not be greater than 50% of the tariff preference established in this Agreement.

Israel will propose text to reflect principle explained by Mercosur.
COMENTARIO MERCOSUR: si bien se reconoce que la propuesta de Israel implica un avance en relación al tema de la cuota, se considera que es la propuesta del MERCOSUR es más completa debido a que establece con mayor claridad las características de dicha cuota en el sentido de que la misma debería respetar para un nivel de comercio histórico la preferencia negociada en el Acuerdo. Asimismo dispone que frente a la no aplicación de la cuota, la preferencia sólo puede reducirse hasta un 50%.

Although Israel´s proposal, in the issue of the quota, means an improvement , we consider Mercosur´s proposal as more comprehensive, because it establishes in a more clear way, the quota characteristics, in order to respect, for a historical trade level,  the negotiated preference in the Agreement.  Also it establishes that in case of non application of the quota, that preference can only be reduced to a 50%.

X. -  Preferential Safeguard measures may not be applied in the first year after the tariff preferences negotiated under the Preferential Trade Agreement (hereinafter referred to as ‘the Agreement’) come into force. 

Also, preferential safeguard measures might be applied until five years [fifteen years] since the finalization of the tariff elimination program applicable to the product. After this period, the Joint Committee shall evaluate the continuation or not of the safeguard measures mechanism included in this Annex.

COMENTARIO MERCOSUR: se insiste en agregar este párrafo que determina que sólo podrá aplicarse medidas a un producto por un plazo de 5 años desde la finalización del período de desgravación correspondiente a ese producto. Asimismo dispone que la continuación o no del régimen será evaluada una vez transcurridos 5 años desde la entrada en vigencia del Acuerdo.

We insist on this paragraph which means that measures can only apply to a product for a 5 year term since the finalization of the tariff elimination program applicable to the product . It mandates too that the continuation or not of this regime shall be evaluated 5 years after the Agreement has come into force.

4. The investigation to determine serious injury or threat thereof shall be carried out in accordance with the provisions of Article 4.2  (a) and (b) of the WTO Agreement on Safeguards . In this regard, the share of the domestic market taken by the increased preferential imports and the relationship between the preferential and non-preferential imports, as well as between the increase of one and the other, shall also be considered. 
1. The investigation to determine serious injury or threat thereof as a result of increased preferential imports of a certain product shall take into consideration all relevant factors of an objective and quantifiable nature having a bearing on the situation of the domestic industry  affected, particularly the following:

a) the amount and rate of the increase in preferential imports of the product concerned in absolute and relative terms;

b) the share of the domestic market taken by increased preferential imports;

c) price of the preferential imports

d) the consequent impact on the domestic industry of the like or directly competitive products, based on factors, including: production, productivity, capacity utilisation, stock, sales, market share, prices, profits and losses, return on investment, cash flow and employment;

e) the relationship between the preferential and non-preferential imports, as well as between the increase of one and the other; and

f) other factors that, although not related to the evolution of preferential imports, have a causal relationship with the injury or the threat of injury to the domestic industry in question.
g) sales, production, productivity, capacity utilization, profits  and losses, and employment
[2. When factors other than increased preferential imports are causing injury to the domestic industry at the same time, such injury shall not be attributed to the increased preferential imports.] IL will examine the wording

 
5. MERCOSUR may apply emergency measures:

(a) as a sole entity, as far as all requirements to determine the existence of serious injury or threat thereof is being caused by the imports of a product as a result of the reduction or elimination of a customs duty provided for in this Agreement, have been fulfilled on the basis of conditions applied to  MERCOSUR  as a whole; or

(b) on behalf of one of its States Parties, in which case the requirements for the determination of the existence of serious injury or threat thereof, being caused by the imports as a result of the reduction or elimination of a customs duty provided for in this Agreement,, shall be based on the conditions prevailing in the relevant affected State Party of the customs union and the measure shall be limited to that State Party.

6. Israel may apply emergency measures to the imports from Signatory Party or Contracting Party where such serious injury or threat thereof is being caused by the imports of a product as a result of the reduction or elimination of a customs duty provided for in this Agreement.
 
7.-  In critical circumstances where delay may cause [damage] [serious injury] which would be difficult to repair, a Party, after due notification, may take a provisional safeguard measure pursuant to a preliminary determination that there is clear evidence that increased preferential imports have caused or are threatening to cause serious injury. The duration of the provisional measure shall not exceed two hundred (200) days, during which period the requirements of this Chapter shall be met. If final determination concludes that there was no serious injury or threat thereof to domestic industry caused by imports under preferential terms, the increased tariff or provisional guarantee, if collected or imposed under provisional measures, shall be promptly refunded.

 
8.- A Party may initiate a safeguard investigation at the request of the domestic producers in the importing Party of the like or directly competitive products [in accordance with its internal legislation]. 
9.-  The purpose of investigation shall be:
a. to assess the quantities and conditions under which the product under investigation   is being imported;

b. to determine the existence of serious injury or threat of serious injury to the domestic industry [in accordance with paragraph  4.1 of this Chapter]; and 
c. to determine the causal link between the increased preferential imports of the product concerned and the serious injury or threat thereof to the domestic industry,[ in  accordance with paragraph  XXX of this Chapter].


 
10. The following conditions and limitations shall apply to a proceeding that may result in emergency measures under paragraph 2:

(a) each Party shall establish or maintain transparent, effective and equitable procedures for the impartial and reasonable application of emergency measures;


(b) the Party initiating such a proceeding shall, within 10 days, deliver to the other Party written notice thereof including the following information:  

(i)the name of the petitioner;
(ii)the  complete description of the imported goods under investigation, which is sufficient for customs purposes, and its classification under the Harmonized System;

(iii)the deadline for the request for hearings and the venue where hearings shall be held;

(iv)the deadline for the submission of information, statements and other documents;

(v) the address where request or other documents related to the investigation can be examined;

(vi) the name, address and telephone number of the competent authority which can provide further information;  and

(vii)a summary of the facts upon which the initiation of the investigation was based, including data on imports that have supposedly increased in  absolute or relative terms to total production or internal consumption and analysis of the domestic industry situation ;

(c)
the Party applying provisional or final emergency measures shall without delay, deliver to the other Party written notice thereof including the following: 

(i)
the complete description of the goods subject to the emergency measure, which is sufficient for customs purposes, and its tariff classification under the Harmonised System; 

(ii)
information and evidence leading to the decision, such as: the increasing or increased preferential imports, the situation of the domestic industry, the fact that the increase in  imports are causing or threatening to cause serious injury to the domestic industry; in the case of provisional measures , the existence of critical circumstances;

(iii) other reasoned findings and conclusions on all relevant issues of fact and law;

(iv)description of the measure to be adopted; 

(v) the date of entry into force of the measure and its duration.

 
(d)    Consultations, with a view to finding an appropriate and mutually acceptable solution, shall take place in the Joint Committee if any Party so requests within 10 days from receipt of a notification as specified in paragraph (c). In case of the absence of a decision or if no satisfactory solution is reached within 30 days of the notification being made the Party may apply the measures.

(e)  any emergency measure shall be taken no later than 215 days  one (1) year after the date of initiation of the investigation;[ no safeguard measure will be applied in case this time frame is not observed by the competent authorities];IL proposes to delete.
 (f) no measure may be taken by a Party against any particular good originating in the territory of the other Party more than two times or for a cumulative period exceeding two years;[for perishable and seasonal goods  no measure may be taken more than four times or for a cumulative period exceeding  four years]. 
 (g) upon termination of the measure, the rate of duty or quota  shall be the  level  which would have been in effect but for the measure;

(h) priority shall be given to such measures as will least disturb the functioning of this Agreement.

(x) At any stage of the investigation, the notified Party may request any additional information that it considers necessary.

(i) if a Party subjects imports of goods to an administrative procedure, the purpose of which is the rapid provision of information on the trend of trade flows,  liable to give rise to emergency measures, it shall inform the other Party.


(j) the measures taken shall be subject to periodic consultations within the Joint Committee with a view to their relaxation or abolition when conditions no longer justify their maintenance.

11.   A bilateral emergency measure does not include any emergency measure pursuant to a proceeding instituted prior to the entry into force of this Agreement; 

Article 6  Global Emergency Measures

1.
Each Party retains its rights and obligations under Article XIX of GATT 1994, the WTO Agreement on Safeguards or any other safeguard agreement pursuant thereto except those regarding exclusion from a measure to the extent that such right or obligation is inconsistent with this Article. Any Party taking an emergency measure under Article XIX, the WTO Agreement on Safeguards or any such agreement shall exclude imports of a goods from the other Party from the measure unless:
(a)    the import of the specific product is not covered by this Agreement
(b)
imports from the other Party account for a substantial share of total imports; and

(c)
imports from the other Party contribute importantly to the serious injury or threat thereof caused by total imports.

         “Contribute importantly”- means an important cause, but not necessarily the most important cause.

2.
In determining whether:

(a)
imports from the other Party account for a substantial share of total imports, those imports normally shall not be considered to account for a substantial share of total imports if that Party is not among the top five suppliers and does not supply at least 15 percent of the good subject to the proceeding, measured in terms of import share during the most recent representative period, that shall normally be three-years. During the first three years after the entry into force of this Agreement, the import share may be calculated for a period shorter than three years to the extent not to include the years before the date of entry into force of this Agreement; and

(b)
imports from the other Party contribute importantly to the serious injury or threat thereof, the competent investigating authority shall consider such factors as the change in the import share of the other Party and the level and change in the level of imports of the other Party. In this regard, imports from the other Party normally shall not be deemed to contribute importantly to serious injury or threat thereof, if the growth rate of imports from that Party during the period in which the injurious increase in imports occurred is appreciably lower than the growth rate of total imports from all sources over the same period.

3.
The following conditions and limitations shall apply to a proceeding that may result in emergency measures under paragraph 1 or 4:

(a)
the Party initiating such a proceeding shall, without delay, deliver to the other Party written notice thereof;

(b)
where, as a result of a measure, the rate of a customs duty is increased, the margin of preference shall be maintained; 

  (c)
upon the termination of the measure, the rate of a customs duty or quota  shall be the rate which would have been in effect but for the measure.

(d)   las importaciones originarias de la Parte que haya sido excluida del alcance de la medida aplicada, no podrán ser consideradas en el cómputo de las importaciones que causaron el daño a la rama de producción nacional de la Parte que aplicó la medida. The imports from the Party  that  have been excluded from the applied safeguard measure, shall not be included in the calculation of the serious injury caused to the domestic industry of the Party who applied such measure.

 
4.  A Party taking such measures, from which a good from the other Party is initially excluded pursuant to paragraph 1, shall have the right subsequently to include that good from the other Party in the measure in the event that the competent investigating authority determines that an increase in imports of such good from the other Party is contributing importantly to the serious injury or threat thereof and thereby undermines the effectiveness of the measure. 
[One Part exports that has been initially excluded from the measure can only be included when the inquiring authority determines that those exports have registrered an increase that produced an effect similar to that produced by the exports of the Part included in the measure].Note: IL notes that this additiion is superfluous since it is already stated in parag. 4]
COMENTARIO MERCOSUR: resulta importante aclarar que no cualquier incremento de exportaciones de la Parte excluida justifica que la autoridad investigadora proceda a incluir a esa Parte dentro del alcance de la medida: debe tratarse de un incremento significativo.

It´s important to clarly agree that not every increase in exports from the excluded Part justifies that the inquiring authority proceeds to include that Part in the measure. It should mean a significant increase.

5.    A global emergency measure does not include any emergency measure pursuant to a proceeding instituted prior to the entry into force of this Agreement.





 
