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SUMMARY OF OPINION OF BINATIONAL PANEL

This binational panel, constituted under Article 1904 of the North American Free Trade

Agreement (“NAFTA”)Y and Title 1V of the North American Free Trade Agreement

|mplementation Act,2/ reviewed issues presented to it arising out of the Department of

Commerce’s (“the Department”), Fifth Administrative Review of its August 30, 1990
antidumping order3/ on Gray Portland Cement and Clinker from Mexico. Final Results of [the
Fifth] Antidumping Duty Administrative Review: Gray Portand Cement and Clinker from
Mexico, 62 Fed. Reg. 17148 (1997), amended 62 Fed. Reg. 24414 (1997) (“Final Results’). The
period of review (“POR”) for this Fifth Administrative Review was the one-year period
commencing August 1, 1994 and ending July 31, 1995.4/

Under 19 U.S.C. §1675(a)(1)(B), the Department is required to review an antidumping
order if requested to do so by an interested party. The results of such reviews are cognizable

under the NAFTA. Pursuant to Article 1904.1 of NAFTA, “each Party shall replace judicial

v North American Free Trade Agreement (“NAFTA”), signed at Washington, D.C., Mexico City,
and Ottawa, December 7, 1992; supplemental agreements signed September 14, 1993; reprinted
in H. Doc. 103-159, Val. I, and in 32 I.L.M. 605 (1993) (entered into force January 1, 1994).

2/ Pub. Law No. 103-182, approved December 8, 1993, 107 Stat. 2057; codified at various sections
of Title 19 and several other titles.

3 Gray Portland Cement and Clinker from Mexico, 55 Fed. Reg. 35433 (August 30, 1990); see 19
U.S.C. § 1673e(a).

4/ See Initiation of Antidumping and Countervailing Duty Administrative Reviews published in the
Federal Register at 60 Fed. Reg. 47930-31 (September 15, 1995).
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review of final antidumping ... duty determinations with binational panel review.” “Final
determinations’ are defined in NAFTA Annex 1911 to include final results of administrative
reviews by the Department under 19 U.S.C. 1675(a)(1994).

A Request for Panel Review of the Final Results was filed by Cemex, SA. de C.V.
(“CEMEX”") on May 6, 19975/ and a similar Request for Panel Review was filed by Cementos de
Chihuahua, S.A. de C.V. (“CDC") on May 7, 1997.6/ A Complaint?/ contesting certain aspects
of the Final Results was then filed on June 4, 1997 by CEMEX8/ and two additional Complaints
were filed on June 5, 1997 by CDC?/ and by the Southern Tier Cement Committee (“ Southern
Tier"),10/ which was the Petitioner in the underlying Less Than Fair Vaue (“LTFV”)
investigation. For purposes of Rule 7 of the Rules of Procedure for Article 1904 Binational
Panel Review (“Panel Rules’),11/ the Panel finds that the allegations of errors of fact and law set

forth in the Complaints are adequate to permit panel review of such allegations.12/

5/ Onfile at the Secretariat, U.S. Section. See Rule 34 of the Rules of Procedure for Article 1904
Binational Panel Review (“Panel Rules’). The Request for Panel Review filed by CEMEX was
published in the Federal Register at 62 Fed. Reg. 27238-39 (May 19, 1997).

6/ On file at the Secretariat, U.S. Section.

7/ Onfile at the Secretariat, U.S. Section. See Panel Rule 39.

8/ The Complaint filed by CEMEX alleges eleven different errors of fact or law with respect to the
Final Results. See CEMEX Complaint, pp. 2-6.

9 The Complaint filed by CDC alleges three different errors of fact or law with respect to the Final
Results. See CDC Complaint, pp. 2-3.

10/ The Complaint filed by the Southern Tier alleges eight different errors of fact or law with respect
to the Final Results. See Southern Tier Complaint, pp. 2-16.

11/ 62 Fed. Reg. 27238 (May 19, 1997).

12/ Panel Rule 7(a) statesthat “[a] panel review shall be limited to [ ] the allegations of error of fact
(continued...)



In the (amended) Final Results, the Department cal culated the final dumping margin for
CEMEX to be 73.69 percent (weighted average).13/ Thiswas the rate that the Department

directed the U.S. Customs Service to apply against both CEMEX and CDC.

ISSUES PRESENTED AND DECISION SUMMARY

In appreciation of the large number of issues presented to the Panel and upon careful
consideration of the record in this Fifth Administrative Review, the briefs of the parties submitted
in this matter, and the oral hearings conducted on December 14 and 15, 1998 in Washington,
D.C., the Panel providesthe following summary of its decision:
A. Whether the Department’ s refusal to revoke the antidumping order based upon aleged
defectsin theinitiation of the original LTFV investigation is supported by substantial evidence
on the record and is otherwise in accordance with law.

The Pandl affirmsthe decision of the Department to refuse to revoke said
order.

B. Whether the Department’ s determination that CEMEX’ s home market sales of Typell
cement were outside the “ordinary course of trade” is supported by substantial evidence on the
record and is otherwise in accordance with law.

The Panel upholds the Department’sfinding that home market sales of Type
Il cement were outside the ordinary cour se of trade.

12/ (...continued)
or law, including challenges to the jurisdiction of the investigating authority, that are set out in
the Complaints filed in the panel review....” Id.

13/ Fin. Res,, 62 Fed. Reg. at 24415.



C. Whether the Department’ s decision to treat CDC and CEMEX as asingle entity (i.e., to
“collapse” both producers and calculate a single dumping margin) is supported by substantial
evidence on the record and is otherwise in accordance with law?
The Panel upholdsthe Department’s decision to collapse CDC and CEMEX.
D.1. Whether the Department’ s determinations with respect to normal value (“NV”) are
supported by substantial evidence on the record and are otherwise in accordance with law, as
respects certain claims made by CEMEX and CDC, specifically--
D.1.a. Whether the Department’ s determination that bagged Type | cement should be
included in the calculation of NV as part of the foreign like product is supported by
substantial evidence on the record and is otherwise in accordance with law.
A Panel majority determinesthat bagged Type | cement should
not have been included within the foreign like product and
remandsthe issue to the Department for a deter mination
consistent with this opinion.
D.1.b. Theissueswhether the Department properly calculated NV by
denying claimed customer categories, by applying its arm’ s-length test (except to the
extent that it applies to bulk cement), and by denying a freight adjustment for bagged
cement, are not addressed by the Panel as aresult of its decision regarding the improper
inclusion of bagged Type | cement within the foreign like product. To the question of
whether the Department properly calculated NV by applying its arm’ s-length test to the

sales of Typel bulk cement:

A Panel majority affirmsthe Department’s application of itsarm’s-length
test to the salesof Type | bulk cement to determine NV.



D.2. Whether the denia by the Department of a constructed export price (“CEP”) offset
to CEMEX and CDC is supported by substantial evidence on the record and is otherwise

in accordance with law.

The Pandl remandsthe Department’s denial of a CEP offset to
CEMEX and CDC for a detailed explanation of the questionsraised
by the Pandl.
D.3.  Whether the Department’ s determinations with respect to NV are supported by
substantial evidence on the record and are otherwise in accordance with the law, as
respects certain claims made by Southern Tier, specifically--
D.3.a. Whether the Department’s allowance of a*“ difference in merchandise”
(“DIFMER”) adjustment to CEMEX is supported by substantial evidence on the

record and is otherwise in accordance with law.

A Pand majority affirmsthe Department’s DIFMER
calculation as supported by substantial evidenceand in

accor dance with law, but remandsto the Department for are-
calculation of CEMEX’s DIFMER allowance with respect to
only Typel bulk cement (not bagged) consistent with the
Panel’s majority finding regarding bulk v. bagged (seeD.1.a.,
supra).

D.3.b. Whether the Department’ s allowance of afreight adjustment on bulk

cement is supported by substantial evidence on the record and is otherwisein

accordance with law.

The Panel affirmsthe Department’s allowance of a
freight adjustment on bulk cement to CEMEX.

D.3.c. Whether the Department’ s adjustment to NV for CEMEX’ srebates and for
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“other” adjustments for CDC is supported by substantial evidence on the record
and is otherwise in accordance with law.

The Panel affirmsthe Department’s adjustmentsto NV for
CEMEX’srebatesand for “other” adjustmentsfor CDC.

D.3.d. Whether the Department’s allowance to CEMEX and CDC of a claimed
credit expense adjustment is supported by substantial evidence on the record and is
otherwise in accordance with law.

The Panel affirmsthe Department’s NV adjustment to
CEMEX and CDC of a claimed credit expense.

E. Whether the Department properly determined certain claims by the parties with respect to
CEP, specifically--
E.1l. Whether the Department’ s refusal to deduct indirect selling expenses and inventory
carrying costsincurred in Mexico on U.S. salesfor the purpose of calculating CEP is
supported by substantial evidence on the record and is otherwise in accordance with law?
The Panel affirmsthe Department’ sdeter mination that the M exican
indirect selling expenses should not be deducted from the CEP
calculation.
E.2. Whether the Department’ s refusal to include indirect selling expenses and
inventory carrying costs incurred in Mexico on U.S. salesin “total United States expenses’
for purposes of calculating CEP profit is supported by substantial evidenceand is

otherwise in accordance with law.

The Panel affirmsthe Department’s calculations concerning “total
United States expenses.”

E.3. Whether the Department’ s decision to include movement expensesin “total



expenses’ for purposes of calculating CEP is supported by substantial evidence on the
record and is otherwise in accordance with law.

The Panel affirmsthe Department’ sinterpretation and application of
the statute with respect to movement expenses.

Whether the Final Results require remand to the Department because of certain ministerial
errors.

Pursuant to the Department’s request, and based upon an agreement of all
Parties, 14/ the Panel remands to the Department for the correction of certain
ministerial errors.

BACKGROUND

A. Procedural Background

The initiation of the Department's original LTFV investigation in this matter was

announced on October 23, 1989,15/ based upon a petition filed with the Department and the

United States International Trade Commission ("Commission") on September 26, 198916/ by

counsel on behalf of members of the Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray

14/

15/

16/

This request was made by the Department and the parties at the oral hearing on December 15,
1998. Hearing Transcript, at 95-98.

The Department's Notice of Initiation was published in the Federal Register at 54 Fed. Reg.
43190 (October 23, 1989).

Id. Inthe Notice of Initiation, the Department stated as follows: “Petitioner has alleged that it
has standing to file the petition. Specifically, petitioner has alleged that it is an interested party
as defined under section 771(9)(F) of the Act and that it hasfiled the petition on behalf of a
regional U.S. industry producing the product that is subject to thisinvestigation. Any interested
party, as described under paragraphs (C), (D), (E) or (F) of section 771(9) of the Act, that wishes
to register support for, or opposition to, this petition, must file written notification with the
Assistant Secretary for Import Administration.” Id. (Emphasis added).
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Portland Cement, representing the regional U.S. "industry."17/ The original Period of

Investigation ("POI") was April 1, 1989 through September 30, 1989, which investigation led to

an Antidumping Duty Order issued against CEMEX, Apasco, S.A. de C.V., Cementos Hidalgo,

S.C.L., and "al others" effective August 30, 1990.18/  Since the origina Antidumping Duty

17/

18/

See Gray Portland Cement and Cement Clinker from Mexico, Inv. No. 731-TA-451
(Preliminary), USITC Pub. 2235, November 1989, at 1. Among other key phrases, the term
"industry," asused in 19 U.S.C. § 1673(b)(1) and el sewhere throughout U.S. antidumping law, is
defined by 19 U.S.C. 8 1677(4)(a) to mean "the producers as a whole of a domestic like product,
or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.” This definition manifestly
presumes a nationwide market for the domestic like product; nevertheless, there are some
industries, cement being a clear example, that are likely candidates for aregional industry
analysisas defined in 19 U.S.C. 8 1677(4)(C) (cement's low value-to-weight ratio, fungibility,
and high transportation costs "can make geographic markets isolated and insular.") USITC Pub.
2235,at 8. The question whether an industry isaregional oneisclosely linked to the
determination of whether the industry has been injured and, under U.S. antidumping law, the
United States International Trade Commission ("Commission”) is the agency assigned
responsibility for making such injury determinations. Because of the language of § 1677(4)(C)
("[i]n appropriate circumstances,” "may be treated,” etc.), the treatment of an industry on a
regional basis by the Commission is considered to involve the exercise of substantial discretion.
Id., at 6. Initspreliminary investigation of Gray Portland Cement and Cement Clinker from
Mexico, the Commission considered argument by the petitioner that the Commission should find
two separate regional industries (Arizona, New Mexico, and Texas, called the " Southwest"
region, and Florida, called the "Floridaregion™). Inthe aternative, the petitioner argued that the
Southwest/Florida region should be treated as a single non-contiguous region, excluding the Gulf
states of Louisiana, Mississippi, and Alabama. Respondents, for their part, proposed that the
Commission consider anational cement industry or, alternatively, include the Gulf states and/or
Cdliforniain theregion. 1d., at 7-8. After deliberation, the Commission tentatively concluded
that the appropriate region for the preliminary investigation should be the "southern-tier" region
"consisting of the southwestern states of Texas, New Mexico, and Arizona, as well as Florida,
the Gulf states of Alabama, Mississippi, Louisiana, and the state of California," indicating that it
would revisit theissuein its final investigation when it had more data and information available.
Inits Final Determination (Gray Portland Cement and Cement Clinker from Mexico, Inv. 731-
TA-451 (Final), USITC Pub. 2305 (August 1990)), the Commission reviewed in depth the issue
of the appropriate regional industry definition and concluded once again that the southern-tier,
including the entirety of the Gulf states and California, should be utilized as the basisfor its
injury determination. 1d., at 16-17.

The Antidumping Duty Order was published in the Federal Register at 55 Fed. Reg. 169 (August
30, 1990). The order established a cash deposit rate for estimated antidumping duties on entries
of cement and clinker from Mexico.



Order, several administrative reviews have been conducted,19/ the latest of which is the seventh.
The concern of this Panel iswith the Final Results of the Fifth Administrative Review.20/ The
purpose of such reviews, of course, isto calculate the actual antidumping duties for the period
reviewed and to establish a new cash deposit rate for future entries of cement.

On September 15, 1995, at the request of CEMEX and Southern Tier, 2l the Department
initiated the Fifth Administrative Review of its August 30, 1990 antidumping order covering, as
indicated above, the period from August 1, 1994 through July 31, 1995. 62 Fed. Reg. 17148
(1995). On October 3, 1996, the Department issued its preliminary results, 61 Fed. Reg. 51676
(1996), and on April 9, 1997 published its Final Results, 62 Fed. Reg. 17148 (1997), setting the
antidumping duty margin at 103.82 percent. CEMEX sent letters to Commerce on April 8, 1997
and April 17, 1997 identifying clerical errorsin the Final Results and requesting arevision. On
May 5, 1997, the Department amended the Final Results, reducing the antidumping duty margin
on cement and clinker from Mexico to 73.69 percent. 62 Fed. Reg. 24414 (1997).

B. Product

The product at issue in this matter is cement. Cement isagray powder consisting

19/ An antidumping “proceeding” usually consists of two phases: (1) the original LTFU
investigation; and (2) any subsequent administrative review. The amount of duty assessed
pursuant to antidumping duty order is established by the Department in such administrative
reviews, 19 U.S.C. § 1675 (a)(1)(B), which may occur at least once during each 12-month period
measured from the anniversary of the date the antidumping order was published. 19 U.S.C. §
1675(a)(1). Asaresult of amendments to the law contained in the Trade and Tariff Act of 1984,
these reviews are no longer mandatory and the sufficiency of areview request lies within the
Department's discretion.

20/ A compilation of the various Federal Register notices for this entire proceeding, accompanied by
asummary of the applicable periods of review, is set out in Appendix A, attached hereto.

21/ Initiation of Antidumping Duty Administrative Review, 60 Fed. Reg. 47930 (1995).
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primarily of compounds of calcium, silica, and iron oxide. Cement forms the binding agent in
concrete. Production of cement begins by grinding together such materials as limestone, clay, and
iron ore. Theresulting mix isfed into akiln, where the high temperatures create clinker. The
clinker isthen ground, and small amounts of other materials, such as gypsum, are added to make
the cement product. Cement is a highly standardized product, manufactured according to
standards established by the American Society for Testing Materials (“ASTM”). When cement is
mixed with water, sand and other aggregates, such as gravel or crushed stone, it forms concrete.
All cement sold by CEMEX in the United States during the Fifth Review was Type |1
cement sold in bulk. All salesin Mexico during the review period were of Type Il cement sold in
bulk and Type | cement sold in bulk and in bags. Type V and pozzolanic cement22/ were also

sold, but are not a subject of this review.23/

1. GOVERNING LAW AND STANDARD OF REVIEW

A. Governing Law

As has been noted above, NAFTA Article 1904.1 specifies that “each Party shall replace
judicial review of final antidumping...duty determinations with binational panel review,”

including the final results of administrative reviews conducted by the Department, 24/ asis

22/ Portland-pozzolan cement is gray portland cement that contains between 15 to 40 percent
pozzolan. Pozzolan isapowdery siliceous or siliceous and aluminous substance that reacts
chemically with slaked lime at ordinary temperature and in the presence of moisture to form a
cement.

23/ CEMEX Panel Rule 57(2) Brief, at 53-54.

24/ 19U.SC. §1675(a) (1994).
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presented by this case.

The law governing binational panel reviews isthe national law of the country in which the
review takes place, specificaly “the relevant statutes, legidative history, regulations,
administrative practice, and judicial precedents to the extent that a court of the importing Party
would rely on such materialsin reviewing a final determination of the competent investigating
authority.”25/ Thus, in this Fifth Administrative Review, review by abinational panel replaces
review by the Court of International Trade (“CIT”). In addition, the Panel is bound by judicial
precedents of the Court of Appeals for the Federal Circuit (“* CAFC”)26/ and by the United States
Supreme Court. CIT decisions, while not expressly binding on this panel, are nevertheless
usually given persuasive value, just asa CIT judge would normally respect an earlier decision on
the same issue rendered by another CIT judge. One court described the weight to be givento CIT
decisions by another CIT court as “valuable, though non-binding, precedent unless and until it is
reversed.”27/ Similarly, adecision of one binational panel is not binding on future panels,

although it may be persuasive and acknowledged as precedent by a subsequent panel.28/

25/ NAFTA, Article 1904.2 (emphasis added). Asaconseguence, it is quite possible that “different
legal principleq],] depending on which NAFTA country isthe ‘importing party,’...could lead to
different resultsin different NAFTA Parties.” |n the Matter of Gray Portland Cement and
Clinker from Mexico [Fourth Administrative Review], USA-97-1904-02 (November 23, 1998),
at 5. llustrative of this point are the quite different standards of review under the laws of the
three NAFTA countries. See NAFTA, Annex 1911; see also In the Matter of Cold-Rolled Steel
Sheet, CDA-93-1904-09 (explaining Canada s standard of review); and In the Matter of Cut-

L ength Plate Products from the United States, MEX-94-1904-02 (explaining Mexico’s standard
of review).

26/ The CAFC has exclusive appellate jurisdiction over decisions of the CIT. 28 U.S.C. 8§
1295(a)(5)(1998).

27/ See Rhone Poulenc v. United States, 583 F. Supp. 607, 612 (Ct. Int’| Trade 1984).

28/ See In the Matter of Certain Corrosion-Resistant Carbon Steel Products from Canada, USA-93-
(continued...)
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B. Standard of Review

The manner in which this Panel performs the reviewing function prescribed by the
NAFTA isdefined by the standard of review. Not only does the application of the proper
standard of review guide the work of the Panel, it appropriately confinesits function.29/ “Panels
must conscientiously apply the standard of review,” “must follow and apply the law, not create it,”
and “must understand their limited role and simply apply established law.” 30/

Since this case involves the exercise of the Panel’s reviewing function with respect to a
myriad of issues, a clear elucidation of the Panel’ s reviewing standard and its limits will explain
how the Panel has exercised its reviewing authority. The standard of review required for U.S.
Chapter 19 casesis dictated by § 516A(b)(1)(B) of the Tariff Act of 1930,3Y which requires the
Panel to “hold unlawful any determination, finding, or conclusion found ... to be unsupported by
substantial evidence on the record, or otherwise not in accordance with law . . . .”

1. Substantial Evidence
Many U.S. judicial decisions have considered or interpreted the substantial evidence

standard and given additional meaning to the statutorily prescribed standard. The Supreme Court

28/ (...continued)
1904-03 (October 31, 1994), at 78 note 254.

29/ Among the limited grounds for appealing a decision of a binational panel under NAFTA’s
Extraordinary Challenge Procedure (see NAFTA, Annex 1904.13), is that the panel “manifestly
exceeded its powers, authority or jurisdiction...for example, by failing to apply the appropriate
standard of review.” NAFTA, Article 1904.13(ii) (emphasis added).

30/ In the Matter of Certain Cut-to-Length Carbon Steel Plate From Canada, USA-93-1904-04
(October 31, 1994) and In the Matter of Gray Portland Cement and Clinker from Mexico [Fourth
Administrative Review], USA-97-1904-02.

31/  See NAFTA Annex 1911.
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has stated that the standard means that “more than a scintilla[of evidence is necessary],...such
relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”32/ A

later case, Consolo v. Federal Maritime Commission,33/ elaborated by stating that substantial

evidence can be * something less than the weight of the evidence.”

In assessing such “ substantiality,” courts and binational panels must consider “the record
in its entirety, including the body of evidence opposed to the [agency’s] view.”34/ Thus, the
Panel’sroleis “not to merely look for the existence of an individual bit of data that agrees with a
factual conclusion and end its analysis at that.” 35/ Rather, the Panel must also take into account
evidence in the record that detracts from the weight of the evidence relied on by the agency in
reaching its conclusion.36/

However, it is clear that the substantial evidence standard does not entitle courts or
binational panelsto “reweigh” the evidence or substitute its judgment for that of the original
finder of fact, the agency.37/ 1t iswell settled that “the possibility of drawing two inconsistent

conclusions from the evidence does not prevent an administrative agency’ s finding from being

32/ Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951).

33/ 383 U.S. 607, 620 (1966).

34/ Universal Camera, 340 U.S. 474, 483-484

35/ In the Matter of New Steel Rails from Canada, USA-89-1904-09 (August 13, 1990), at 9.

36/ Universal Camera, 340 U.S. at 488; seeaso Atlantic Sugar, Ltd. v. United States, 744 F.2d
1556, 1562 (Fed. Cir. 1984); and_Suramericade Aleaciones L aminadas, C.A. v. United States,
818 F. Supp. 348, 353 (Ct. Int’| Trade 1993).

37/ In the Matter of Fresh, Chilled and Frozen Pork from Canada, USA-89-1904-11 (August 24,
1990), at 8; see also Metallverken Nederland B.V. v. United States, 728 F. Supp. 730, 734 (Ct.
Int'l Trade 1989).

14



supported by substantial evidence.”38/ The reviewing authority therefore may not “displace the
[agency’ s] choice between two fairly conflicting views, even though [it] would justifiably have
made a different choice had the matter been before it de novo.”39/  The reasoning underlying this
principle has been expressed by the Supreme Court in the following manner: “[ The substantial
evidence standard] frees the reviewing [authority] of the time-consuming and difficult task of
weighing the evidence, it gives proper respect to the expertise of the administrative tribunal and it
hel ps promote the uniform application of the statute.” 40/

This split of function --between agency and reviewing tribunal-- casts the reviewing body
in the role of determining whether the administrative record4l/ adequately supports the agency’s
decision,42/ which must be adjudged only on the grounds and findings actually stated in its
determination, 43/ not on the basis of post hoc argumentation of counsel .44/ In carrying out its

review of an agency determination, a court or binational panel must stay strictly within the

38/ Consolo, 383 U.S. at 620.

39/ Universal Camera, 340 U.S. at 488; accord American Spring Wire Corp. v. United States, 760
F.2d 249 (Fed. Cir. 1985).

40/ Consolo, 383 U.S. at 620.
41/ See NAFTA Art. 1904(2).

42/ Daewoo Electronics Company v. International Union, 6 F.3d 1511 (Fed. Cir. 1993), cert. denied,
114 S. Ct. 2672 (1994).

43/ Hussey Copper, Ltd. v. United States, 834 F. Supp. 413, 427 (Ct. Int’| Trade 1985), citing SEC v.
Chenery, 318 U.S. 80, 87 (1943).

44/ Maine Potato Council v. United States, 613 F. Supp. 1237, 1245 (Ct. Int’'| Trade 1985) (“A
counsel’ s post hoc rationalization cannot substitute for a clear statement by the [agency] asto
how it treated [a significant competitive factor].”).

15



confines of the administrative record already in existence. 45/ In short, binational panels may not
engage in de novo review46/ and, consistent with that directive, may not make new factual
findings that would amend the agency record. Indeed, the statutory requirement that review be
“on the [administrative] record” means that the reviewing court or binational panel islimited to
“information presented to or obtained by [the Department]...during the course of the
administrative proceeding....” 47/

In undertaking its review function in U.S. antidumping and subsidy cases, the courts often
employ the vocabulary of “deference,” making it clear that the substantial evidence standard
generaly requires the reviewing authority to accord deference to an agency’ s factual findings, its
statutory interpretations, and its methodologies. Specifically, with respect to their review of
agency fact-finding, courts and binational panels have noted that “deference must be accorded to
the findings of the agency charged with making factual determinations under its statutory
authority.” 48/

However, the application of the substantial evidence standard and deference to agency

45/ See Florida Power & Light Co. v. Lorion. 470 U.S. 729, 743-744 (1984). (“[T]hefocal point for
judicial review should be the administrative record already in existence, not some new record
made initially in the reviewing court.... The task of the reviewing court isto apply the
appropriate [ ] standard of review [ ] to the agency decision based on the record the agency
presents to the reviewing court.” (citations omitted)).

46/ Ceramica Regiomontana, S.A. v. United States, 636 F. Supp. 961, 965 (Ct. Int’| Trade 1986),
aff d per curiam, 810 F.2d 1137 (Fed. Cir. 1987).

47/ 19 U.S.C. § 1516a(b)(2)(A)().

48/ In the Matter of Fresh, Chilled and Frozen Pork from Canada, USA-89-1904-11, at 6 (citing In
the Matter of Red Raspberries from Canada, USA-89-1904-01, at 18-19 (Dec. 15, 1989).
Accord, N.A.R., SP.A. v. United States, 741 F. Supp. 936, 939 (Ct.Int’'| Trade 1990)
(“[D]eferenceis given to the expertise of the administration agency regarding factual findings.”).
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decision-making does not mean abdication of the Panel’ s authority to conduct a meaningful
review of the agency’s determination.49 The reviewing function is not superfluous, nor a
rubber-stamp. Accordingly, deference has its bounds. An agency’ s decision must have a
reasoned basis. 50/ The reviewing authority may not defer to an agency determination premised
on inadequate analysis or reasoning.291/ The extent of deference to be accorded agency
determinations is dependent on “the thoroughness evident in [its] consideration, the validity of its
reasoning, [and] its consistency with earlier and later pronouncements....” 52/

To be accorded deference, therefore, there must be arational connection between the facts

found and the choice made by the agency.53/ A reviewing body may uphold an agency’s decision

49/ See Al Tech Specialty Steel Corp. v. United States, 651 F. Supp. 1421, 1424 (Ct.Int’'| Trade
1986). (“Thisdeference, however, should in no way be construed as a rubber stamp for the
government’ s interpretation of statutory provisions.” See also Smith-Corona Group, 713 F. 2d at
1571 (“The Secretary cannot, under the mantle of discretion, violate these standards or interpret
them out of existence.”)

50/ See Softwood L umber from Canada (injury), USA-92-1904-02, at 15 (July 26, 1993); and
American Lamb Co., 785 F.2d at 1004 (citing S. Rep. No. 249, 96th Cong., 1st Sess. 252 (1979),
reprinted in 1979 U.S.C.C.A.N. 381, 638); see also In the Matter of Fresh, Chilled and Frozen
Pork, USA-89-1904-11, at 13 (Aug. 24, 1990).

51 Chr. Bjelland Seafoods A/C v. United States, 14 ITRD 2257, 2260, 1992 Ct. Int’'| Trade LEXIS
213 (Ct. Int’l Trade 1992); USX Corp. v. United States, 655 F. Supp. 487, 492 (Ct. Int’| Trade
1987).

52/ Ceramica Regiomontana, 636 F. Supp. at 965 (quoting Skidmore v. Swift & Co., 323 U.S. 134,
140 (1944)), aff'd, 810 F.2d 1137 (Fed. Cir. 1987).

53/ Bando Chem. Indus. v. United States, 787 F. Supp. 224, 227 (Ct. Int'| Trade 1992) (citing
Bowman Transportation v. Arkansas-Best Freight System, 419 U.S. 281, 285 (1974), and
Burlington Truck Linesv. United States, 371 U.S. 156, 168 (1962)); Avesta AB v. United States,
724 F. Supp. 974, 978 (Ct. Int'l Trade 1989), aff'd, 914 F.2d 233 (Fed. Cir. 1990), cert. denied,
111 S. Ct. 1308 (1991).
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of less than ideal clarity, but its path of reasoning must be reasonably discernible,54/ and there
must be an adequate explanation of the bases for the agency’ s decision in order for the reviewing
authority to meaningfully assess whether it is supported by substantial evidence on the record.
The agency must articulate and explain the reasons for its conclusions.55/
2. In Accordance With Law

With respect to whether an agency has acted according to law, areviewing tribunal may
have greater |atitude than in the case of agency fact-finding, depending on the particular of law
and factsinvolved.58/ On issues of statutory interpretation, “ deference to reasonable
interpretations by an agency of a statute that it administersis a dominant, well-settled principle of
federal law.”S7/ The Supreme Court has stated that “when a court is reviewing an agency
decision based on a statutory interpretation, ‘if the statute is silent or ambiguous with respect to

the specific issue, the question for the court is whether the agency’s answer is based on a

54/ Ceramica Regiomontana, S.A., 810 F.2d 1137, 1139 (Fed. Cir. 1987) (citing Bowman
Transportation, 419 U.S. at 286).

55/ See, e.g., Mitsubishi Materials Corp. v. United States, 820 F. Supp. 608, 621 (Ct. Int’| Trade
1993); USX Caorp., 655 F. Supp. at 490; SCM Corp. v. United States, 487 F. Supp 96, 108 (Cust.
Ct. 1980); Maine Potato Council, 613 F. Supp. at 1244-45; Bando Chem. Indus. 787 F. Supp. at
227.

56/ Alfred C. Aman and William T. Mayton, ADMINISTRATIVE LAW, 8§ 13.4, 13.7-13.10
(1993). Professor Ernest Gellhorn and Ronald Levin state in their ADMINISTRATIVE LAW
AND PROCESS (4th ed. 1997) “[As a] general rule of thumb. . . areviewing court will give less
deference to an agency’ s legal conclusions than to an agency’ s factual or discretionary
determinations. . . The courts' relative independence in declaring the law is a natural outgrowth
of their traditional rolein the American legal system. . . Policy considerations [also] reinforce the
courts' normal practice of giving less deference on legal issues.”

57/ National R.R. Passenger Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992).
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permissible construction of the statute.” 58/ Moreover, the CAFC has emphasized that
“[d]eference to an agency’ s statutory interpretation is at its peak in the case of a court’s review of
Commerce's interpretation of the antidumping laws.”99/ Asaresult of Congress “entrust[ing in
the antidumping field] the decision making authority in a specialized, complex economic situation
to administrative agencies,” 80/ reviewing courts acknowledge that “the enforcement of the
antidumping law [is] adifficult and supremely delicate endeavor [for which] [t]he Secretary of
Commerce...has broad discretion in executing the law.” 61/

Since most cases of the Federal Circuit,62/ which opinions bind the CIT and binational

58/ American Lamb Co. v. United States, 785 F.2d 994, 1001 (Fed. Cir. 1986), citing Chevron
U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837, at 843 note 11 (1984).

59/ Koyo Seiko v. United States, 36 F.3d 1565, 1570 (Fed. Cir. 1994), citing Daewoo Electronics, 6
F.3d at 1516.

60/ S. Rep. No. 249, 96th Cong., 1st Sess. 252 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 638.

61/ Smith-Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert. denied, 465
U.S. 1022 (1984); see also Consumer Prof. Div., SCM Corp. v. Silver Reed America, 753 F.2d
1033, 1039 (Fed. Cir. 1985).

62/ Seeeg., Timken Company v. United States, 37 F.3d 1470, 1474 (Fed. Cir. 1994). A notable
exception to the tendency to follow Chevron is Federal Mogul Corp. v. United States, 63 F.3d at
1579 (“ Chevron constitutes a significant inroad into traditional judicial power, and is not lightly
to be applied to just any agency decision or litigation position made on behalf of an agency.”)
See also Lasko Metal Products v. United States, 43 F.3d 1442 (Fed. Cir. 1994), note 3 at 1446
(“ Suramericalde Aleaciones Laminadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir.
1992)] relied on the Supreme Court’s Chevron analysis. In Suramerica, the issue was whether
the agncy’ s official interpretation of its organic legislation was a permissible reading of the
statute. The policy underlying the Supreme Court’s grant in Chevron of special deferenceto
agency regulations and similar official agency pronouncements does not extend to every agency
action--it would not, for example, extend to ad hoc representations on behalf of the agency, such
as litigation arguments. In this case the issue much like that in Suramerica--an officially
mandated agency methodology considered by the agency to be within its statutorily granted
discretion.”)

The generally willing reception of the Chevron approach is not always embraced by other
circuits and by commentators. See e.g., Arent v. Shalala, Slip Op. No. 94-5271 (D.C.Cir. 1995,
(continued...)
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panels,63/ have tended to follow the case of Chevron U.S.A., Inc. v. Natural Resources Defense

Council, Inc.,64/ abrief description of its holding and reasoning isin order. Thislandmark

decision on deference to administrative interpretations of statutes requires, in essence, that federal

courts defer to any reasonabl e interpretation by an agency charged with administration of a statute,

provided that Congress did not clearly specify a contrary interpretation.

“When a court reviews an agency’ s construction of the statute which
it administers, it is confronted with two questions. First,
always, is the question whether Congress has directly spoken to the
precise question at issue. If the intent of Congressisclear, that isthe
end of the matter; for the court, aswell asthe agency, must give effect
to the unambiguously expressed intent of Congress. If, however, the
court determines Congress has not directly addressed the precise
guestion at issue, the court does not simply impose its own
construction of the statute, as would be necessary in the absence of an
administrative interpretation. Rather, if the statute is silent or

62/

63/

64/

(...continued)
Nov. 14, 1995). (Arent involved an Administrative Procedure Act challenge to regulations of the
Food and Drug Administration (FDA) to implement the Nutrition Labeling and Education Act
(NLEA), 21 U.S.C. 321 et seq. The magjority avoided Chevron, applying instead the standard set
out in Motor Vehicle Manufacturers Ass n v. State Farm, 463 U.S. 29 (1983), to uphold the FDA
regulation. The Arent majority stated that “ Chevron is principally concerned with whether an
agency has authority to act under a statute... Thus, areviewing court’sinquiry under Chevronis
rooted in statutory analysis and is focused on discerning the boundaries of Congress' delegation
of authority to the agency; and as long as the agency stays within that delegation, it isfree to
make policy choicsin interpreting the statute, and such interpretations are entitled to
deference....The only issue [in Arent] is whether the FDA’ s discharge of [its] authority was
reasonable. Such aquestion falls within the province of traditional arbitrary and capricious
review under 5 U.S.C. 706 (23)(A)(1988).”

One commentator has noted that “ Chevron []altered the distribution of national powers among
courts, Congress, and administrative agencies [putting it into tension with] deeply engrained
[principles and ideas, such as the principle of Marbury v. Madison which made it the function of
judges to] say what the law is. “Cass R. Sunstein, Law and Administrative After Chevron, 90
COLO. L. REV. 2071, 2075 (1990). See adso ThomasW. Merrill, Judicial Deference to
Executive Precedent, 101 YALE L. J. 969, 976 (1992).

See supra note 26 and accompanying text.
467 U.S. 837 (1984).
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ambiguous with respect to the specific issue, the question for the court
iswhether the agency’ sanswer isbased on a permissible construction
of the statute.” 65/
The underlying rationale for the deference required by Chevron is the executive branch’s

political accountability compared with that of the judiciary’s. In the words of the Supreme Court:

“[F]edera judges--who have no constituency--have a duty to respect
legitimate choices by those who do.” 66/

While there will be continuing debate as to the application and scope of the Chevron
principle to antidumping cases in which differing contexts of discretion are involved, the case
provides a modicum of refuge from challenge, in favor of the Department’ s expertise in
antidumping matters, and poses a significant burden to those arguing against deference for agency
decisions.87/

Of course, even with Chevron, deference to an agency’ s interpretation of the statuteit is
charged with implementing is not unlimited. A reviewing authority may not, for example, permit
an agency “under the guise of lawful discretion or interpretation to contravene or ignore the intent
of Congress.”68/ The Supreme Court itself has held that “no deference is due to agency
interpretations at odds with the plain language of the statute itself. Even contemporaneous and

longstanding agency interpretations must fall to the extent they conflict with statutory

65/  Chevron, 467 U.S. at 842-843.
66/  1d.at 866.

67/ The Chevron Court is saying that if Congress has not made all the relevant policy choices, courts
should uphold the discretion of the executive branch to fill in the policy gaps. Thisprincipleis
based on the theory that the president is “directly accountable to the people,” whereas judges are
not.

68/  Cabot Corp. v. United States, 694 F.Supp. 949, 953 (Ct. Int’| Trade 1988).
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language.”69/ Moreover, the Department’s efforts at statutory interpretation must, when
appropriate, take into account the international obligations of the United States. 70/

Deference may aso be given to the methodol ogies selected and applied by the agency to
carry out its statutory mandate,7L/ which a court or binational panel may only review for
reasonableness.72/ Even methodologies selected and applied by the agency to carry out its
statutory mandate “ still must be lawful, which is for the courts finally to determine.Z3/

Finally, although there is a presumption of good faith and conscientious exercise of the

Department’ s responsibilities in an investigation,74/ the Department has alegal obligation to

69/ Public Employees Retirement System of Ohio v. June M. Betts, 492 U.S. 158, 171 (1989). See
also Texas Crushed Stone Co. v. United States, 35 F.3d 1535 (Fed. Cir. 1994), note 7 at 1541
(“Prior agency practice isrelevant in determining the amount of deference due an agency’s
earlier interpretation. An agency’sinterpretation of arelevant provision which conflicts with
agency’s earlier interpretation is ‘entitled to considerably less deference’ than a consistently held
agency view.” Citing INS. V. Cardoza-Fonseca, 480 U.S. 421, 446 note 30, 107 S.Ct. 1207,
1221 note 30, 94 L.Ed. 2d 434 (1987).

70/ See Alexander Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118, 2 Led. 208
(1804); Weinberger v. Rossi, 456 U.S. 25, 31 (1982); Federa-Mogul Corp., 63 F.3d at 1581-82;
Section 114, Restatement (Third) of the Foreign Relations Law of the United States.

71 See Brother Industries, Ltd. v. United States, 771 F. Supp. 374, 381 (Ct. Int’| Trade 1991).
(“Methodol ogy is the means by which an agency carries out its statutory mandate and, as such, is
generally regarded as within its discretion.”)

72/ Koyo Seiko Co. v. United States, 66 F.3d 1204, 1210-1211 (Fed. Cir. 1995) (“[O]ur inquiry is
limited to determining whether Commerce' s model-match methodology...is reasonable.”)

73/ Brother Industries, 771 F.Supp. At 381. See also Gifford-Hill Cement Co. v. United States, 615
F.Supp. 577, 582 (Ct. Int’'| Trade 1985) (“If the use of [a submarket] analysis was improper, then
the Commission’s findings would not be supported by substantial evidence.”).

74/ Saha Thai Steel Pipe Co. v. United States, 661 F.Supp. 1198, 1202 (Ct. Int’| Trade 1987);
Librach v. United States, 147 Ct. Cl. 605, 612 (1959). Seealso TakashimaU.S.A., Inc. v. United
States, 886 F.Supp. 858, 861 (1995) (“A presumption of regularity attaches to the actions and
conduct of government officialsin the performance of their lawfully executed duties.”) (citing
Alaska Airlines, Inc. v. Johnson, 8 F.3d 791, 795 (Fed. Cir. 1993).
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observe the basic principles of due process and fundamental procedural fairness, 7%/ and to justify
any departure it makes from settled practice with reasonable explanations that are themselves
supported by substantial evidence on the record.76/

In sum, the applicable standard of review for this matter requires the panel to uphold the
Final Resultsif they are supported by substantial evidence on the record and are not contrary to
law, even if the panel would have reached a different conclusion if it had considered the case de

Nnovo.

75/ See Sigma Corp. v. United States, 841 F.Supp. 1255, 1267-68 (Ct. Int’; Trade 1993); Usinor
Sacilor v. United States, 893 F.Supp. 1112, 1141 (Ct. Int’| Trade 1995); and Creswell Trading
Co. v. United States, 15 F.3d 1054, 1062 (Fed. Cir. 1994).

76/ See Western Conference of Teamstersv. Brock, 709 F.Supp. 1159, 1169 (Ct. Int’| Trade 1989);
see also National Knitwear and Sportswear Ass n v. United States, 779 F.Supp. 1364, 1369 (Ct.
Int'l Trade 1991).
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[Il. ISSUESPRESENTED AND DISCUSSION

A. Whether the Department'srefusal to revoke the antidumping order based
upon alleged defectsin theinitiation of theoriginal LTFV investigation is
supported by substantial evidence on therecord and otherwise in accordance
with law.

1 Arguments of the Participants
CEMEX

CEMEX argues that the Department "does not have the authority to impose" 77/

antidumping duties in this Fifth Administrative Review under the original Antidumping Duty

Order because at the time that the LTFV investigation was initiated, the Department had merely

"assumed" that the petition had been filed "on behalf of"78/ the regional industry without

77/ CEMEX Panel Rule 57(1) Brief, at 11.

78/ See 19 U.S.C. § 1673a(1990), which read in part:
§ 1673a. Proceduresfor initiating an antidumping duty
investigation

(b) Initiation by petition
(1) Petition requirements

An antidumping proceeding shall be commenced whenever an
interested party ... files a petition with the administering authority, on
behalf of an industry, which alleges the elements necessary for the
imposition of [an antidumping duty under § 1673], and which is
accompanied by information reasonably available to the petitioner
supporting those allegations ....

(c) Petition deter mination
Within 20 days after the date on which a petition isfiled ..., the
administering authority shall—

(1) determine whether the petition alleges the elements necessary for
the imposition of [the antidumping duty requested] and contains
information reasonably available to the petitioner supporting the
allegations,

(2) if the determination is affirmative, commence an investigation to
determine whether the class or kind of merchandise described in the
petition is being, or islikely to be, sold in the United States at less than

(continued...)
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specificaly measuring whether amajority of the regiona industry had actually supported this
decision.?9 Although CEMEX concedes that the Department's action at thistime wasiin

harmony with applicable Federal Circuit law, Suramerica de Aleaciones L aminadas, C.A. v.

United States, 966 F.2d 660, 667 (Fed. Cir. 1992) (upholding the Department's then current
practice—of relying upon the petitioner's representation that it had filed the petition "on behalf of"
the domestic industry identified in the petition unless it was demonstrated that a majority of the
industry actually opposed the petition—as a " permissible construction” of the statute),80/ it argues

that this Panel should be guided by aJuly 9, 1992 GATT panel interpretation8/ of the analog

78/ (...continued)
itsfair value, and provide for the publication of notice of the
determination in the Federal Register, and
(3) if the determination is negative, dismiss the petition, terminate the
proceeding, notify the petitioner in writing of the reasons for the
determination, and provide for the publication of notice of the
determination in the Federal Register.
(Emphasis added)

79/ CEMEX Panel Rule 57(1) Brief, at 11.

80/ Only when members of the domestic industry opposing the petition provided a clear indication
that the petition may not have been brought on behalf of the industry would the Department
investigate further to determine whether the industry actually supported the petition. At least
this portion of the Suramerica decision has been statutorily overturned by a provision of the
Uruguay Round Agreements Act ("URAA"), 19 U.S.C. § 1673a(c)(4), which sets out new
standing requirements and no longer permits the use of such a"presumption” of support by the
domestic industry. The URAA came into force on January 1, 1995 and does not impact this
analysis.

81/ See United States Antidumping Duties on Gray Portland Cement and Cement Clinker from
Mexico, GATT Doc. No. ADP/82 (unadopted). CEMEX attached this document to its
November 4, 1996 comments following the publication of the preliminary results of the Fifth
Administrative Review. See Pub. Doc. 214. The GATT panel determined that the Department's
failure to ascertain the requisite level of support for the petition violated the Tokyo Round
Antidumping Code and that the order was void ab initio and should be revoked.
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"standing" requirements set out in Article 5:182/ of the Tokyo Round Antidumping Code.83/
CEMEX assertsthat thisGATT panel interpretation is "authoritative evidence" (and a correct
interpretation) of the "on behalf of" language even asit appearsin U.S. law (seefn. f’ supra).

Thus, under the Supreme Court's "Charming Betsy" doctrine,84/ the Panel should interpret the

relevant provisions of the comparable U.S. statute in the same manner asthe GATT panel in
guestion had interpreted the applicable provisions of the Antidumping Code.

Since the Department "lacked the authority to initiate the original investigation because the
plaintiffs did not have standing,"85 CEMEX argues that this Panel should "retroactively apply"
the correct interpretation of the standing requirement, and suggests that the Panel can invalidate
the Antidumping Duty Order (i) ab initio, (ii) from the date of the GATT panel report on July 9,
1992, (iii) or from the date of commencement of the Fifth Administrative Review.86/ CEMEX

citesin support of such retroactivity the case of Ceramica Regiomontana, S.A. v. United States,

64 F.3d 1579 (Fed. Cir. 1995), which dealt with Mexico becoming entitled to an "injury" test in

countervailing duty investigations and the consequent revocation of an earlier countervailing duty

82/ Seefn. 23 infra. Article 5:1 states: "An investigation to determine the existence, degree and
effect of any alleged dumping shall normally be initiated upon awritten request by or on behalf
of the industry affected”, referencing Article 4 for the definition of "industry."

83/ Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade
[Antidumping Code], Doc. No. MTN/NTM/W/232, opened for signature April 9, 1979, 31
U.S.T. 4919, T.I.LA.S. No. 9650, 1160 U.N.T.S. 204, B.1.S.D. 26th Supp. 171-88, reprinted in 18
I.L.M. 621 (1979) (entered into force January 1, 1980; superseded on January 1, 1995).

84/ In Alexander Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 143 (1804), the
Supreme Court stated that "an act of congress ought never to be construed to violate the law of
nations, if any other possible construction remains...."

85/ CEMEX Panel Rule 57(1) Brief, at 20.
86/ Id., at 17, note. 12.
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order as of the date of such entitlement.
CDC

For its part, CDC argues that the Department "lacks jurisdiction” to impose antidumping
duties on the basis of a petition that cannot prove to have been filed "on behalf of" the relevant
"industry," aslegally required by 19 U.S.C. § 1673a(b)(1).87/ CDC points to the close statutory
nexus between the phrase "on behalf of" and the term "industry,” and observes that "a petitioner's
standing to request antidumping relief, and the Department's authority to give the relief, depend in
large part on how the term 'industry’ is defined."88/

CDC claims that the antidumping statute prescribes a different method for initiating
regional, as opposed to national, industry cases. In the case of national investigations, the statute
contemplates a dual definition of products (see 19 U.S.C. § 1677(4)(a) referring to "producers as a
whole" or producers whose output " constitutes a major proportion of" the domestic like product)
whereas in regional investigations, the statute is unitary and "does not allow for producers
accounting for [simply] amajor proportion of production to qualify as the 'industry™ .89/

Consequently, in regional industry cases,90/ "the statute plainly requires petitions to be filed on

87/ See supra., note 17.
88/ CDC Panel Rule 57(1) brief, at 52.
89/ Id., at 53-54.

90/ 19 U.S.C. §1677(4)(C) states:
§ 1677(4)(C) Regional industries
In appropriate circumstances, the United States, for a particular
product market, may be divided into 2 or more markets and the
producers within each market may be treated as if they were a separate
industry if—
(i) the producers within such market sell all or almost all
(continued...)
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behalf of the producers of all or virtually all production in the regional industry."91/ (Emphasis
added). CDC informs the Panel that in this case, the petition was supported by only 62% of the
regional production, which fallswell below this statutory threshold.92/ CDC asserts,
accordingly, that "the Department conducted the investigation and issued the order in plain
violation of the standing requirements under the regional industry provisions of the antidumping
statute."93/

At ora hearing, CDC argued to the Panel that regional investigations are an "extraordinary
exception” to the basic principles of antidumping law; that is, "injury may be found to exist even

where amajor portion of the total domestic industry is not injured."94/ The exceptional nature of

90/ (...continued)

of their production of the like product in question in that

market, and

(ii) the demand in that market is not supplied, to any

substantial degree, by producers of the product in

guestion located el sewhere in the United States.
In such appropriate circumstances, material injury ... may be found to
exist with respect to an industry even if the domestic industry as a
whole, or those producers whose collective output of adomestic like
product constitutes a major proportion of the total domestic production
of that product, is not injured, if there is a concentration of dumped
imports ... into such an isolated market and if the producers of all, or
almost al, of the production within that market are being materially
injured ... by reason of the dumped imports.... Theterm 'regional
industry' means the domestic producers within aregion who are treated
as a separate industry under this paragraph.

(Emphasis added).

91/  CDC Panel Rule 57(1) brief, at 55.

92/ Id., at 56. This 62% figure appearsinthe GATT panel report cited in footnote 81, supra, but is
otherwise not contained in the administrative record of this matter.

93/ CDC Panel Rule 57(1) brief, at 56.
94/ Hearing Transcript, at 13. (Emphasis added).
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such regional investigations justifies this stricter statutory standing requirement. Asafactua
matter, CDC also explained that the original petitioner was the Ad Hoc Committee of AZ-NM-TX-
FL Producers of Gray Portland Cement95/ and that there were no producers included from
Alabama, Mississippi, Louisianaor California. Thus, when the Commission chose to "expand"
the definition of the regional industry to the full southern-tier of states, the industry under review
no longer "matched" the group of producers that had actually filed the petition. Inlegal effect,
therefore, the petitioners had not filed on behalf of all or virtually all of the producersin the
southern-tier, as required by the statute. The Department, in effect, "ignored the statutory
requirement that the petition be filed on behalf of all of the producersin the region."96/

In an effort to counter the Department'’s conclusion that it lacks authority at thistimeto
rescind the original Antidumping Duty Order, since the issue of petitioner's standing was not
challenged at the time of the original LTFV investigation,97/ CDC argues that "standing is a
jurisdictional issue" and that it iswell settled that "jurisdictional defects can be raised at any

time," including in an appeal arising out of the Fifth Administrative Review.98/  CDC concedes

95/ Cf., supra, note 17.

96/ Hearing transcript, at 19. At oral hearing, counsel for Cemex, in considering the "jurisdictional
aspects of thisissue, appeared to concede that the logical implication of any decision by the
Commission to expand the petitioner's original definition of the regiona industry would amount
to an "ouster" of jurisdiction of both the Commission and the Department, at least absent some
formal amendment of the original petition to reflect the new scope of the regional industry. See
Hearing Transcript at 48.

97/ Hearing transcript, at 22..

98/ CDC Panel Rule 57(1) brief, at 57. Assupport for its position, CDC cites several Court of
International Trade ("CIT") and Federal Circuit decisions, including Zenith Electronics
Corporation v. United States, 872 F. Supp. 992 (Ct. Int'l Trade 1994); Gilmore Steel Corp. v.
United States, 585 F. Supp. 670 (Ct. Int'l". Trade 1984); and Oregon Steel Mills, Inc. v. United
States, 862 F.2d 1541 (Fed. Cir. 1988).
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that thisjurisdictional challenge was not raised at the time of the original LTFV investigation, but

states that it was raised in al subsequent administrative reviews. The Gilmore Steel case99/

suggests that the Department could raise the issue itself sua sponte at any time.

Southern Tier

Southern Tier opposes the arguments advanced by CEMEX and CDC on numerous

grounds. First, that CEMEX's and CDC's claims are barred by the applicable statute of

limitations.200/  Southern Tier asserts that "it is ajurisdictional requirement that an action be

brought within 30 days of the relevant final agency determination."10Y/ Under the plain language

of the statute, to which there are neither express nor implied exceptions, 102/ CEMEX's and

CDC'sclams are clearly time-barred.

Second, that CEMEX's and CDC's claims are barred by the doctrine of resjudicata,

99/

100/

101/

102/

See supra note 98.

See 19 U.S.C. § 1516a(a)(2)(A) requiring interested parties to file a summons within thirty (30)
days of the date of publication of the Department's determination in Federal Register; see also 19
U.S.C. § 1516a(g)(8)(A)(i) for similar provision regarding NAFTA panel review. The agency
determinations reviewable under § 1516ainclude final affirmative determinationsin original
investigations issued under 19 U.S.C. 8 1673d and final results of administrative reviews issued
under 19 U.S.C. § 1675(a). See 19 U.S.C. § 1516a(a)(2)(B)(i) & (iii). To commence review of
either type of determination, "an interested party who is a party to the proceeding in connection
with which the matter arises® must file a summons within 30 days of the date of publication in
the Federal Register of either the antidumping duty order (in an original investigation) or the
final results (in an administrative review). Southern Tier notes for the record that the petitioner
did appeal certain aspects of the original Final Determination, but no appeal on any issue was
taken at that time by the Mexican producers.

Southern Tier Panel Rule 57(2) brief, at 167-68.

See NEC Corp. v. United States, 806 F.2d 247, 249 (Fed. Cir. 1986) ("Conditions upon which
the government consents to be sued must be strictly observed and are not subject to implied
exceptions') and Georgetown Steel Corp. v. United States, 801 F.2d 1308 (Fed. Cir. 1986)
(where a party timely files a summons challenging an agency determination in an antidumping
case, but fails to file a complaint within the 30-day period prescribed by section 15164, the action
istime-barred).
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because they could have been raised in an appeal of the Final Determination in the original LTFV
investigation.103/  Southern Tier cites several casesinterposing this general doctrinel04/ and
notesthat it is applied even in the antidumping context to preclude a claim that could have been
raised in earlier, timely litigation.105/ In the case at hand, since the Federal Circuit has issued its
final ruling in the petitioner's appeal of the Final Determination in the original LTFV

investigation, Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United

States, 68 F.3d 487 (Fed. Cir. 1995), al potential appeals of the Department's Final Determination
have been exhausted and the Federal Circuit's decision must now be considered "conclusive asto
al issues that CEMEX and C[D]C could have raised" in that earlier investigation.106/

Third, that NAFTA prohibits binational panel review of a determination made prior to

January 1, 1994, the date upon which the NAFTA entered into force.107/ |ndeed, NAFTA Article

1906(a) specifically provides that panel review under Chapter 19 "shall apply only prospectively
to ... final determinations of a competent investigating authority made after the date of entry into
force of this Agreement.” Thus, the 1989 initiation procedures employed by the Department in
connection with the original LTFV investigation are smply unreviewable by this Panel.

Fourth, that an unadopted GATT panel recommendation is not binding under international

103/  Southern Tier Panel Rule 57(2) brief, at 169.

104/  See, for example, Brown v. Felsen, 442 U.S. 127, 131 (1979) ("Resjudicata prevents litigation of
all grounds for, or defenses to, recovery that were previously available to the parties, regardiess
of whether they were asserted or determined in the prior proceeding.")

105/  SeeEncon Indus., Inc. v. United States, 18 CIT 867 (Ct. Int'l Trade 1994).

106/  Southern Tier Panel Rule 57(2) brief, at 171.
107/ 1d., at 172.
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or U.S. law.108/ Further to this point, Southern Tier argues that the original GATT (GATT 1947)

and the Tokyo Round Antidumping Code were not self-executing under U.S. law;109 that the

Code has now been terminated and no longer has legal force or effect; 110/ and that an unadopted

GATT pane recommendation does not create a binding international obligation.11Y |n this case,

therefore, there ssimply is no "international obligation” that can, or should be, respected or acted

108/

109/

110/

1d.

The legidlative history of the Trade Agreements Act of 1979 which, among other things,
implemented in domestic law the international obligations of the United States expressed by its
ratification of the Tokyo Round Antidumping Code, make clear that Congress intended the
Tokyo Round Codes not to be self-executing. See Statements of Administrative Action, H.R.
Doc. No. 96-153, Part 11, at 392 (1979); S. Rep. No. 96-249, at 36 (1979); H.R. Rep. No. 96-317,
at 41 (1979). Thislegidlative history is enhanced by a direct statute, 19 U.S.C. § 2504(a)(1988),
which states: "No provision of any trade agreement approved by the Congress under section
2503(a) of thistitle, nor the application of any such provision to any person or circumstance,
which isin conflict with any statute of the United States shall be given effect under the laws of
the United States."

Southern Tier observes that the Tokyo Round Antidumping Code was superseded by the
Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
negotiated in the Uruguay Round. Southern Tier Panel 57(2) brief, at 179. Although the
Committee on Anti-Dumping Practices remained in effect for atransition period to handle some
existing disputes (including the unadopted panel recommendation involving the U.S.
antidumping order on Mexican cement, see decision of the Committee on Anti-Dumping
Practices, ADP/132 (Dec. 8 1994)), this arrangement expired on December 31, 1996. Thus, both
the Tokyo Round Antidumping Code and the Committee on Anti-Dumping Practices are now
"defunct,” providing no remaining rights to Code signatories.

Southern Tier Panel 57(2) brief, at 179-80. Southern Tier notes that the GATT panel report in
guestion, consistent with its terms of reference and consistent with GATT practice, merely set
out its "recommendation™ concerning the resolution of the dispute involving the U.S.
antidumping duty order on Mexican cement, and that not even this "recommendation” was
adopted by the Committee on Anti-Dumping Practices. Citing WTO panel and Appellate Body
decisions, as well as the writings of jurists and scholars, Southern Tier argues that "unadopted
panel reports have no international or domestic legal effect.” 1d., at 182. See, e.g., Japan --
Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R & WT/DS11/R (July 11, 1996), at 101
("unadopted panel reports have no legal statusinthe GATT or WTO system since they have not
been endorsed through decisions by the CONTRACTING PARTIESto GATT or WTO
Members").
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upon under the Supreme Court's Charming Betsy doctrine.112/

Fifth, that neither this Panel nor the Department has the statutory authority to redress

CEMEX'sand CDC's claims, in that the antidumping statute plainly instructs the Department, in

an administrative review proceeding, merely to determine the amount of duties that will be

payable during the POR,113/ but must take as a given the existence of dumping, as determined in

the original LTFV determination.114/ Original antidumping investigations and administrative

reviews are different types of proceedings, have different statutory bases, and different

objectives.115/  The decisions cited by CEMEX and CDC to the contrary, administrative reviews

simply cannot lawfully be used as a vehicle to retroactively challenge unwel come aspects of an

original final determination.116/

Sixth, that CEMEX's and CDC's claims are barred because of afailure to exhaust

112/

113

114

115/

116/

1d., at 183.

See 19 U.S.C. §1675(a)(2)(A) & (C), allowing the Department to determine (i) the normal value
and export price (or constructed export price) of each entry of the subject merchandise, and (ii)
the dumping margin for each such entry.

Southern Tier explains that during each anniversary month of an antidumping duty order, the
Department publishes notice of the opportunity to request an administrative review of the order.
19 U.S.C. 8§1675(a)(1); 19 C.F.R. 8 353.22 (1995). On therequest of an "interested party, " as
defined by 19 C.F.R. § 353.22(i), the Department will initiate areview. 19 C.F.R. 8
353.22(a)(1). "Neither the statute nor [the Department's] regulations provide that [the
Department] may revisit its decision to initiate an original investigation in the context of an
administrative review commenced under 19 U.S.C. 8 1675(a)." Southern Tier Panel Rule 57(2)
brief, at 184.

1d., at 185.

Southern Tier disputes the relevance of, and distinguishes, the cases of Hormel v. Helvering, 312
U.S. 552 (1941) and Ceramica Regiomontana, S.A. v. United States, 64 F.3d 1579 (Fed. Cir.
1995), cited by CEMEX, and the Gilmore Steel, Zenith Electronics and Oregon Steel Mills cases,
cited by CDC.
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administrative remediesin the original LTFV investigation.117/ Reiterating that CEMEX had
never challenged the Department's decision to initiate the antidumping investigation during the
original LTFV investigation, under accepted principles of administrative law CEMEX clearly
failed to "exhaust its administrative remedies prior to contesting that decision before this
Panel,"118/ directly depriving the Department of an opportunity to consider that argument in the

original investigation. Southern Tier observes that, as discussed by the CIT in Citrosuco Paulista,

S.A.v. United States, 704 F. Supp. 1075, 1083-84 (Ct. Int'l Trade 1988), had the issue been raised

during the Department's investigation, the Department "would have had the opportunity to self-
initiate an investigation under 19 U.S.C. § 1673a(a) or to collect additional information regarding
the degree of industry support for the petition."119/ Thus, under "well-recognized U.S. legal
principles,” CEMEX manifestly failed to exhaust its administrative remedies in the original
investigation.

Seventh, that the record of the Department's initiation decision is not before this Panel,
and thus the Panel has no factual basis upon to which make a determination.120/  Southern Tier
notes that NAFTA Article 1904.2, consistent with U.S. administrative law generally, requires the
Panel to base its review "on the administrative record.” Pursuant to NAFTA Article 1911, the

administrative record consists of "all documentary or other information presented to or obtained

117/  Southern Tier Panel Rule 57(2) brief, at 188.

118/ 1d.

119/ 1d., at 188-89. Relatedly, Southern Tier notes that the petitioner would itself have had the
opportunity at that time to solicit support for the petition from additional producers or from labor

unions representing workers at plants of producers in the regionsidentified in the petition.

120/ Id., at 189.



by the competent investigating authority in the course of the administrative proceeding.” In this
case, however, the administrative record before the Panel consists of documents filed in the Fifth
Administrative Review, not those filed in the original LTFV investigation.

In Southern Tier's view the consequences are clear: "Not only is there no way for the
Panel to review the record of the original investigation, but thereis no way for the Southern Tier
Committee to respond to the merits of CEMEX's claim based solely on evidence in the record of
the fifth review, and there is no information in the fifth review record relevant to the initiation
decision to which [the Department] could refer in the event of aremand."12V/

Finally, that the Third Administrative Review Panel decision122/ should preclude this
Panel from reviewing CEMEX's and CDC's claims under the doctrine of issue preclusion or
collateral estoppel. This doctrine "bars partiesto a prior lawsuit from relitigating any issues that
were actually and necessarily determined by a court of competent jurisdiction in the prior
suit."123/

In addition to the above arguments, Southern Tier speaks directly to CDC's interpretation
of theregional industry statute. Southern Tier directly disputes CDC's argument that the "plain
language” of the regional industry provision requires the Department to reject any petition on
behalf of aregional industry that is not supported by producers accounting for "all or amost all”
of production in the region (CDC argues that the standard for initiating an investigation involving

aregional industry is, and should be, more rigorous than the standard for initiating an

121/ 1d., at 190-91.

122/ Inthe matter of Gray Portland Cement and Cement Clinker From Mexico, USA-95-190-1904-02.

123/  SeeArkla, Inc. v. United States, 37 F.3d 621 (Fed. Cir. 1994).
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investigation involving a national industry). Southern Tier notesthat 19 U.S.C. § 1673a(b)(1)
requires that an investigation "be commenced whenever an interested party ... files a petition with
the administering authority, on behalf of an industry, which alleges the elements necessary for the
imposition” of antidumping duties. 124/ The "on behalf of" language stands alone and there is
nothing in that statute, in the regulations, or in the Tokyo Round Antidumping Code that attempts
to defineit.125/ |Indeed, the Federal Circuit decision in Suramerica expressly held that the phrase
"on behalf of" was not defined by the statute and that the statute was therefore ambiguous with
respect to the degree of industry support necessary for the initiation of an investigation.126/' On

the basis of Chevron, the Suramerica court therefore expressly upheld the Department's well-

established practice under that statute.

In addition, Southern Tier points out that the "all, or ailmost all" language referred to by
CDC does not appear in 19 U.S.C. § 1673a(b)(1) at al, but in 19 U.S.C. § 1677(4), which relates
solely to the definition of injury before the Commission.127/  The phrase, therefore, has no
bearing on the interpretation of the phrase "on behalf of." Thus, the Department's reasonable

practice, expressly alowed by Suramerica, of using the same initiation analysis for both national

124/  Southern Tier Panel Rule 57(2) brief, at 191. (Emphasis added). Seealso 19 C.F.R. § 353.12(a).

125/ Southern Tier observes that "[t]he statutory 'on behalf of an industry' language isidentical to the
language of Article 5:1 of the [Tokyo Round] Antidumping Code. Neither the Antidumping
Code nor Article VI of the GATT 1947 describes how a Code signatory country isto determine
whether a petition isfiled 'on behalf of an industry,” let alone establish that the standard for
initiating an investigation involving aregional industry should be more rigorous than the
standard for initiating an investigation involving a national industry. Southern Tier Panel Rule
57(2) brief, at 192.

126/  Southern Tier Panel Rule 57(2) brief, at 195-97.
127/ 1d., at 199.
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and regional industries should be upheld by this Panel.

The Department

The Department largely supports the line of argument drawn by Southern Tier.128/

Citing Alsthom Atlantique v. United States, 787 F.2d 565 (Fed. Cir. 1986), however, the

Department emphasi zes that the real thrust of CEMEX's and CDC's challenges (looking at the

"contentions as awhole") are against the original LTFV determination and not against the Final

Results of the Fifth Administrative Review.129/  Thus, their challenges to the original LTFV

investigation are, by statute, clearly untimely (the 30-day review period allowed by 19 U.S.C. §

1516a(a)(2)(A) having long since passed).130/ Moreover, CDC's claim that its argument goes to

the "jurisdiction” of the Department cannot be supported by any of the Gilmore Steel, Zenith

Elecs. Corp., or the Oregon Steel Mills cases, al of which are readily distinguishable.131/ The

128

129/

130/

131

The Department does differ as to the applicability of the doctrine of issue preclusion, however.
See supra, note 123 and accompanying text. See also Department Panel Rule 57(2) brief, at 25,
note 39.

Department Panel Rule 57(2) brief, at 24.

"CEMEX's request for panel review in the instant case was filed on May 6, 1997. CEMEX'sand
C[D]C's complaints were filed on June 5, 1997. No legal theory, however creative or novel, can
hide the fact that CEMEX's and C[D]C's challenges to the original LTFV investigation are being
pressed seven years after the fact. In the United States, that istoo late.” 1d., at 27.

Gilmore Steel involved a challenge to the termination of a pending investigation based upon
information obtained in the course of that investigation. It did not involve an administrative
review and, in upholding the Department's determination, the court recognized that
administrative officers have the authority to correct errors, such as "jurisdictional defects,” at any
time during the proceeding. The court did not state or imply that the Department may reverse a
decision to initiate the original LTFV investigation in the context of a subsequent administrative
review. The Zenith Electronics case, whileit did involve an administrative review, merely held
that the Department had the authority to determine whether the proceeding from which the
appeal was taken—the administrative review itself—was properly initiated. Lastly, the Oregon
Steel Mills case involved a challenge to the Department's authority to revoke an antidumping
duty order based upon new facts, not upon a reexamination of the facts as they existed during the
(continued...)
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Hormel decision, cited by CEMEX, is also distinguishable (under the narrow rule of Hormel, a
party may raise a new issue on appeal if the applicable law has changed due to a decision that
arose after the lower court or agency issued the contested determination).132/

The Department also makes a series of arguments that parallel those drawn by Southern
Tier: Firdt, that the 1990 final LTFV determination is not a reviewabl e determination under
Chapter 19, which operates only prospectively from January 1, 1994.133/ Second, that CEMEX
and CDC have not exhausted their administrative remedies (neither company challenged the
Department's determination on industry support for the petition during the origina LTFV
investigation; indeed, thisissue was not raised until the Third Administrative Review).134/
Third, that CEMEX's challenges are barred by the doctrine of resjudicata (where alitigant raises

aclam which could have been raised previoudly, it is barred by res judicata whether that claim

131/ (...continued)
original LTFV investigation. Under these circumstances, the Federal Circuit held that it was
lawful for the investigating authority, in the context of a"changed circumstances’ review
pursuant to 19 U.S.C. § 1675(b), to revoke an order over the objection of one member of the
industry. The Court expressly held that it was not ruling on the claim that loss of industry
support for an existing order would create a "jurisdictional defect.”

132/ Thefact that the Hormel decision permits an appellant to raise a new legal issue based on an
intervening change in the law gives no support to CEMEX or CDC. "Here, there has been no
change in the applicable law since the Department issued the final results of the fifth
administrative review." Department Panel Rule 57(2) brief, at 31. Even if the "change in the
law" that CEMEX refersto isthe 1992 GATT panel report, that was known to and argued by
CEMEX in thethird, fourth and fifth administrative reviews and, in any event, is not "law."

133/  Department Panel Rule 57(2) brief, at 32.
134/ 1d., at 32-34. "Faced with a choice between the exhaustion of their administrative and judicial
remedies in the United States and/or a challenge by the Government of the Mexico under the old

GATT AD Caode, the respondents chose the latter.” 1d., at 34.
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was actually asserted or determined in the prior proceeding).135/

The Department also argues that the Charming Betsy case does not require aretroactive

reinterpretation of U.S. law which, in any event, would be foreclosed by the Suramerica
decision.136/ Likethe GATT 1947 itself, GATT panel reports are not self-executing and have no
direct legal effect under U.S. law.137/ Neither the report in question, nor GATT 1947, nor the
Tokyo Round Antidumping Code obligated the U.S. to affirmatively establish prior to the
initiation of aregiona industry case that all or almost all of the relevant industry supports the
petition, nor do they suggest that standing requirements in regional industry cases should be more
rigorous than the standing requirementsin national industry cases.138/ Moreover, unadopted
GATT 1947 panel reports do not confer rights on the winning party or impose obligations on the
losing party.139/ The Department's initiation practice was long-standing and expressly approved

in Suramerica, which found that the phrase "on behalf of" was not defined in the statute (giving

135/ Id., at 34-37.
136/ Id., at 49.

137/ "A self-executing agreement is one that automatically becomes the law of the United States,
while non-self-executing agreements do not become the law of the United States, until the
necessary enabling legislation has been passed.... It isthe implementing legidlation, rather than
the agreement itself, that is given effect as law in the United States.... [1]n the case of the
NAFTA, it was the intent of the parties to require implementing legislation. (Citations omitted)
The same was true of the 1947 GATT [citing Footwear Distributors and Retailersv. United
States, 852 F. Supp. 1078, 1093 (Ct. Int'l Trade 1994)], the GATT AD Code [citing 19 U.S.C. 88
2111, 2503, & 2504 (1992)], and GATT panel reports which interpreted the old AD Code [citing
Footwear Distributors].” Department Panel 57(2) brief, at 39-40. The Department also notes the
self-executing character of international agreementsin Mexico. Id., at 31.

138/ Id., at 42-44.
139/ Id., at 46.
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the Department discretion in selecting and implementing its own interpretation of the statute).140/

Finally, the Department agrees that there is nothing on the record of the Fifth
Administrative Review which would allow this Panel to make a judgment about the Final Results
was supported by substantial evidence on the record and otherwise in accordance with law.141/
Neither the petition nor the initiation evidence is on the record of this panel.

2. Discussion and Decision of the Panel

The Panel has set out the parties arguments on this issue at some length as they are their
own best evidence. The arguments on both sides are clearly drawn and effectively presented, but
the Panel is, with unanimity, persuaded that the views of the Department and Southern Tier are
correct.

Asthe Federal Circuit did in Alsthom Atlantique, the Panel has |looked at each of

CEMEX's and CDC's contentions, not only in isolation but "as awhole,"142/ and the Panel is
persuaded that the challenges raised by these entities are in fact to the original 1989 LTFV
investigation and the resulting Final Determination and not to the Final Results of the Fifth
Administrative Review. The bifurcated statutory structure for antidumping cases (which
contemplates an original investigation followed by annual administrative reviews),143/ despite

the apparent opportunity that it provides to complainants, does not diminish the clarity of thisfact.

140/ Id., at 47-51.
141/  Id., a 54-57.

142/ Alsthom Atlantique v. United States, 787 F.2d 565, 571 (Fed. Cir. 1986).

143/  Seesupranote 19.

40



Although CEMEX would protest,144/ the Panel is of the view that administrative reviews
are inappropriate vehicles to challenge aspects of the original LTFV investigation which relate
solely to that original investigation (specifically, the issue of the standing of the petitioner to filea
petition with the administering authority on behalf of an "industry"). Thisistrue whether or not
CEMEX and CDC presently offer to limit their proposed remedy to relief as to the duties imposed
solely in the Fifth Administrative Review.145/

Having drawn this conclusion, the resolution of the issue before the Panel is ssimple:
CEMEX's and CDC's challenges are determined to be time-barred by the applicable statute of
limitations;146/ to be barred by the judicial doctrine of res judicata; 147/ to be untimely before

this Panel in that these parties failed to comply with the administrative doctrine requiring

144/  Attheora hearing, CEMEX emphasized that it was not attacking the original LTFV
investigation: "We have stated over and over again in this proceeding that we are protesting and
challenging the [Department's] authority to impose antidumping duties in this fifth administrative
review." Hearing Transcript, at 33. Thus, petitioner's argument that CEMEX's claimis barred
by the statute of limitationsisunavailing. Id. Similarly, petitioner's argument that the principle
of resjudicata bars CEMEX from re-litigating this issue does not apply because, as admitted by
the Department, each administrative review proceeding presents a different "res.” 1d., at 34-35.
Also, petitioner's argument that the Fifth Administrative Review Panel cannot review
determinations made before January 1, 1994 is unavailing because the Fifth Administrative
Review commenced after that date. 1d., at 35. In addition, petitioner's argument that CEMEX
failed to exhaust administrative remediesis unavailing since "this case is about the fifth review."
Id., at 36. Finally, petitioner's argument that the record of the LTFV initiation is not before the
Fifth Administrative Review Panel is unimportant because "CEMEX is not challenging the
original investigation before this Panel." 1d., at 37.

145/ "[W]e€'re here seeking relief with respect to the fifth review period.” Id., at 35. Cf. fn. 28 and
accompanying text.

146/  Seesupra notes 100 and 130 and accompanying text.
147/  Seesupranotes 103 and 135 and accompanying text.
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exhaustion of administrative remedies; 148/ and to be inappropriately raised at thistime in that this
Panel may not consider issues arising prior to the date of entry into force of the NAFTA, January
1, 1994.149/

Additionally, the Panel rejects the position of CDC and CEMEX that the failure of the
initial petition, which provided a geographically limited scope of the relevant regiona
industry,150/ to "match" the Commission's subsequently expanded definition of the regional
industry, raises a continuing "jurisdictional” issue that can be challenged at any time. The Panel is
aware of no Federal Circuit decision which has so held, and we regard the Department's remarks
concerning the relevance and reach of the cases relied upon by CDC and CEMEX as well
taken.15Y The Panel also finds no support in the antidumping statute for such position.

Relatedly, the Panel does not concur with CDC's argument that the "all, or almost”
language found in 19 U.S.C. § 1677(4)(C) should be utilized to help interpret the "on behalf of"
language asit appearsin 19 U.S.C. § 1673a(b)(1), effectively arguing for a separate (and more
rigorous) standard for theinitiation of regional industry cases, as opposed to national industry
cases. Thevagueness of the statutory language, the policy import of such a change in practice,
and the lack of any binding judicial authority for such arule makes the Panel unwilling to impose
it. Indeed, the Panel, asit must, findsitself bound by the determinations of the Federal Circuit in

Suramerica with respect to the "on behalf of" language: (i) the language is not defined in the

148/  Seesupranotes 117 and 134 and accompanying text.
149/ Seesupra notes 107 and 133 and accompanying text.
150/ Seesupranote17.

151/  Seesupranote 131.
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antidumping statute and is therefore ambiguous; (ii) the Department has wide discretion in
whether to initiate and terminate an investigation; (iii) the Department's initiation practice was
well-known and of long-standing; (iv) the Department's interpretation of the statute was one of
several reasonable alternatives and, under Chevron, must be accepted by a court or panel.152/
Therefore, the Panel finds nothing in the argumentation of CDC and CEMEX that would
persuade us, on "jurisdictional” grounds, to set aside the conclusion already reached—that the
challengesraised by CDC and CEMEX on this issue are now statutorily time-barred or otherwise

untimely. Similarly, the Panel is unpersuaded that the Charming Betsy doctrine is applicable in

thisinstance, for the reasons outlined by the Department and Southern Tier, and, in any event,
does not believe that this substantive issue of interpretation has survived the procedural obstacles
that CDC and CEMEX, in an earlier day, left unaddressed.
IV.B. WHETHER THE DEPARTMENT'SDETERMINATION THAT CEMEX’S
HOME MARKET SALESOFTYPE || CEMENT WERE OUTSIDE THE
ORDINARY COURSE OF TRADE WAS SUPPORTED BY SUBSTANTIAL
EVIDENCE AND OTHERWISE IN ACCORDANCE WITH LAW
1 Arguments of the Participants
CEMEX
In the Final Results, the Department determined that CEMEX’ s home market sales of

Type Il cement, cement identical to that sold in the United States, were outside the “ordinary

course of trade” and could not be used as the basis for calculating normal value; 153/ instead, it

152/  See supra note 64 and accompanying text.

153/  Fin. Res. at 17151-154, Pub. Doc. 249, The U.S. antidumping statute requires the Department to
base the normal value of the subject merchandise on “the price at which the foreign like product
(continued...)
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based normal value on the home market sales of Type | cement. Specifically, the Department

found that:

(1) The volume of Type Il home market salesis extremely small compared to sales of other
cement types, (2) shipping distances and freight costs for Type Il home market sales were
significantly greater than for sales of other cement types, with CEM EX absorbing these costs,
and (3) CEMEX’ s profit on Type Il salesis small in comparison to its profits on all cement
types. In addition [CEMEX having failed to furnish current information in response to the
Department’ s questionnaire], the Department assumes that the [following] facts have not
changed since the second review and that: (&) CEMEX did not sell Type Il until it began
production for export in the mid-eighties, despite the fact that a small domestic demand for
such existed prior to that time; and (b) sales of Type Il cement continue to exhibit a
promotional quality that is not evidenced in CEMEX’s ordinary sales of cement.154/

The Department made its ordinary course of trade findings on the basis of the following

statutory language:

19 U.S.C. 8§ 1677(15) Ordinary course of trade
The term “ordinary course of trade” means the conditions and
practiceswhich, for areasonabletime prior to the exportation of the
subject merchandise, have been normal in the trade under
consideration with respect to merchandise of the same classor kind.
The administering authority shall consider the following sales and
transactions, among others, to be outside the ordinary course of
trade:
(A) Sales disregarded [as being below cost] under section 1677b(b)(1)
of thistitle.
(B) Transactions [between affiliated persons that are] disregarded [for
purposes of calculating cost] under section 1677b(f)(2) of thistitle.
(Emphasis added).

153

154/

(...continued)
isfirst sold (or in the absence of a sale, offered for sale) for consumption in the exporting
country, in the usual commercial quantities and in the ordinary course of trade.” 19 U.S.C. 8§
1677b(a)(1)(B) (emphasis added). Thus, in calculating normal value, the Department is required
to disregard al salesthat are not made in the ordinary course of trade.

1d., at 17153-54.



Reading the statute and the SAA 1S5/ together, the Department found it—

clear that a determination of whether sales (other than those
specifically addressed in section 771(15)) arein the ordinary course
of trade must be based on an analysis comparing the sales in
guestion with sales of merchandise of the same class or kind
generdly made in the home market, i.e., the Department must
consider whether certain cement home market salesare ordinary in
comparison with other home market sales of cement.156/

After concluding that the “sales of Type Il cement [were] extraordinary, unusual, and

unrepresentative transactions,” 157/ the Department then determined:

Asaresult, such sales could not constitute the foreign like product.
However, sales of Type | cement are usable for identifying the
foreign like product, and subsequently in calculating NV [normal
value]. In Situations where identical product types cannot be
matched, the statute expresses a preference for basing normal value
on similar merchandise (see section 773(a)(1)(A) of the[Tariff] Act
[of 1930] and section 353.46(a) of the Department’ sregulations)....
[Thus,] the Department has followed the dictates of the statute and
our regulations and compared sales of similar merchandise (i.e,,
Type | cement) to the product sold in the United States, adjusted for
DIFMER....” 158/

155/

156/
157/

158/

The SAA, in considering the statutory language, states that “Commerce may consider other types
of sales or transactions to be outside the ordinary course of trade when such sales or transactions
have characteristics that are not ordinary as compared to sales or transactions generally made in
the same market. Examples of such sales or transactions include merchandise produced
according to unusual product specifications, merchandise sold at aberrational prices, or
merchandise sold pursuant to unusual terms of sale. Asunder existing law, amended section
771(15) does not establish an exhaustive list, but the Administration intends that Commerce will
interpret section 771(15) in a manner which will avoid basing normal value on sales which are
extraordinary for the market in question, particularly when the use of such saleswould lead to
irrational or unrepresentative results.” SAA, at 834 (emphasis added).

Fin. Res,, at 17153.
Id., at 17154,
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Inits Panel Rule 57(1) brief, CEMEX does not criticize the applicable law but asserts that
the Department’ s decision to reject Type |l cement as the basis for price comparisons was
“incorrect and improper,” it being “ apparent that [the Department’s] final results did not consider
the entire administrative record as a whole, but considered only those factors which supported [the
Department’s] ultimate conclusion.” 159/ CEMEX argues that certain of the factors normally
relevant to the ordinary course of trade determination were not considered by the Department,
while certain other factors were relied upon by the Department, but should have been considered
to be legally irrelevant.

First, CEMEX urges that the shipping terms for al cement types were identical, either
FOB CEMEX plant or terminal for truck (bagged) or rail (bulk) transport, or CIF customer’s
designated delivery point by truck or rail.160/  There were no delivery terms specific only to
Type Il cement or any other cement type.161/ |n particular, the pre-sale freight expense absorbed
by CEMEX on Type Il salesisincurred in “precisely the same manner as pre-sale freight expenses
for all other cement types.” 162/ This “equality in the treatment of pre-sale freight expenses among
all cement types’ isafactor that should have been taken into account by the Department in its

ordinary course of trade analysis.

159/ CEMEX Panel Rule 57(1) brief, at 22.

160/ 1d., at 23-24, note 17. CEMEX clarifiesthat in the case of FOB plant sales of al cement types, it
incurs no pre-sale or post-sale freight expenses; in the case of FOB terminal sales, it incurs pre-
sale freight expenses but no post-sale freight expenses; in the case of CIF sales of all cement
types, it incurs both pre-sale and post-sale expenses. The end result is that pre-sale transportation
costs, if any, are “absorbed by CEMEX for al customerson all cement types.” Id., a 24.

161/ 1d., at 23, citing Prop. Doc. 6 at B6-B7.
162/ 1d., at 24.

46



Second, CEMEX urges that the Department “focused exclusively” on the fact that home
market sales of Type |l cement were shipped over greater distances than other cement typesin
determining that shipping arrangements for Type Il cement were outside the ordinary course of
trade,163/ afact which CEMEX believesis“not ... relevant” in the ordinary course of trade
determination. CEMEX does concede that the shipping distances for Type Il cement “were, on
average, greater” than Type | cement, but this was due solely to the facts that Type Il cement was
produced at only one location in Northwest Mexico and that Type | cement was produced at
multiple locations throughout Mexico.164/ Therefore, the “ difference in shipping distancesis
simply a geographic fact, solely the result of customer and plant location, and is therefore not
relevant to [the Department’ s] ordinary course of trade determination.” 165/

CEMEX asserts that the Department and reviewing courts have agreed that certain
differences among sales are irrelevant to the ordinary course of trade determination,166/ and that
the Department “has never raised shipping distances in the context of an ordinary course of trade
determination in any other case....” 167/ |nsisting that “[s]hipping distances are a geographical fact

and do not relate to conditions, practices or terms of sale of cement in Mexico,” CEMEX

163/ Id.
164/ Id., at 25.
165/ 1d.

166/  See Antifriction Bearings and Parts Thereof from France, et a., 57 Fed. Reg. 28,360 (1992)
(“Thai Bearings’) (bonded and non-bonded warehouse sales both within ordinary course of
trade), aff'd The Torrington Co. v. United States, 881 F. Supp. 622 (Ct. Int’| Trade 1995).

167/ CEMEX Panel Rule 57(1) brief, at 27. In Thai Bearings, supra note 166, the Department
rejected an allegation that so-called “Route B” sales were outside the ordinary course of trade
despite the long shipping distances compared with “Route A” sales, aff'd The Torrington Co. v.
United States, 926 F.Supp. 1151 (Ct. Int’| Trade 1996).
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recommends that this Panel should “give no weight” to the shipping distance of Type Il cement as
compared to other cement types.168/

CEMEX also addresses the Department’ s suggestion that the shipping arrangements were
outside the ordinary course of trade because CEMEX began to absorb freight costs for Type I
cement only after the imposition of the original antidumping duty order. CEMEX argues that
such a*“changein practice” should only be criticized if the change resultsin the sales affected
having different conditions and practices as compared to other types of cement. In this case, of
course, the change resulted in a consistent practice among all types of cement, thus actually
indicative of being within the ordinary course of trade. 169/

Third, CEMEX urges that the difference in product profitability between Type Il and
Type | cement was given “undue weight” in the Department’ s results. 170/ The Department itself
has recognized that divergent profit levels are neither necessary nor sufficient to sustain an outside
the ordinary course of trade decision.171/ Although conceding that relative profitability is a

relevant supporting factor, in thisinstance CEMEX believes that it should not be decisive since

168/ CEMEX Panel Rule 57(1) brief, at 29. Asafactual matter, CEMEX also explains that there are
some major commercial centers which are not in close proximity to any of CEMEX’ s cement
plants; thus, it is anomalous for the Department to consider that such long-distance sales of Type
| cements are within the ordinary course of trade, but long-distance sales of Type Il cement are
outside the ordinary course of trade. Id., at 30.

169/ Id., at 31
170/ Id. at 33.

171/  Citing Certain Welded Carbon Steel Pipe and Tube from India, 56 Fed. Reg. 64,753 (1991) aff'd
Mantex, Inc. v. United States, 841 F. Supp. 1290 (Ct. Int'| Trade 1993) and Certain Circular
Welded Carbon Steel Pipes and Tubes from Thailand, 61 Fed. Reg. 1,328, 1,331 (1996) (“the
existence of different price and profit levels does not necessarily indicate that sales are outside
the ordinary course of trade.”)
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“relative profitability stood alone as a factor supporting afinding that home market sales of Type
Il cement were outside the ordinary course of trade....” 172/

Fourth, CEMEX urges that the fact that home market sales of Type |l cement promote
CEMEX’s corporate image “ should not be relevant to [the Department’ s| ordinary course of trade
determination.” 173/ Indeed, CEMEX argues that “[t]hereis no judicial or administrative
precedent before or after the final results of the second administrative review in this case which
have incorporated this factor into the ordinary course of trade analysis.” 174/

Fifth, CEMEX believes that the relative volume of Type Il cement, as compared to other
cement types, is not an indication that Type Il sales are outside the ordinary course of trade,
particularly on arecord that establishes both a significant volume of home market sales of Typelll
cement in absolute terms and the existence of a bona fide home market demand for Type |

cement.175/ CEMEX cites to anumber of administrativel?6/ and judicial 177/ decisionsin

172/ CEMEX Panel Rule 57(1) brief, at 35. CEMEX buttresses this argument by noting that (i) there
isalong standing home market demand for Type Il cement; (ii) the profit differential on sales of
Typel and Type Il cement are not due to price disparities, but to the higher freight costs
associated with Type Il cement; and (iii) the fact that CEMEX’ s consolidation of the production
of Type Il cement at one location in Northwestern Mexico, closer to the source of raw materials
and the U.S. market, aswell as the decision to absorb freight costs in the home market, were
legitimate business decisions.

173/ Id., at 37.

174/ 1d. CEMEX further argues that companies typically manufacture afull product linein order to
promote an image of aquality producer and that if the Department’ s reasoning “is taken literally,
any attempt by a producer to diversify a product line outside of the mass market so asto serve
specialized market segments would be indicative of those sales falling outside the ordinary
course of trade.”

175/ 1d., at 39. Seedso Prop. Doc. 1 at 14-15, and Exhibit A1.

176/  See, for example, Certain Circular Welded Carbon Steel Pipes and Tubes from Thailand, 61 Fed.
Reg. 1,331 (1996); Palyvinyl Alcohol from Taiwan, 61 Fed. Reg. 14,064, 14,068 (1996);
(continued...)
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support of itsview that a“low relative sales volume is a factor indicative of sales outside the
ordinary course of trade only in situations where there is no bona fide demand or ready market for
the product. Where amarket demand for the product exists, asin this case, alow absolute or
relative sales volume is not indicative of home market sales being outside the ordinary course of
trade.” 178/

Sixth, noting the relevant statutory language, 179 CEMEX argues that the historical sales
trends indicate that its home market sales of Type Il cement were made within the ordinary course
of trade.180/ CEMEX points to the continuous home market sales of the subject merchandise for
approximately ten years prior to the review period (and five years prior to the issuance of the
original antidumping duty order), which on its face must constitute a reasonable period of time,

well within the statutory definition.181/ On this basis, CEMEX asserts that its “ historical sales

176/  (...continued)
Electrolytic Manganese Dioxide from Japan, 58 Fed. Reg. 28,551 (1993), Television Receivers,
M onochrome and Color, from Japan, 56 Fed. Reg. 24,370 (1991); Tapered Roller Bearings from
Japan, 58 Fed. Reg. 64,720 (1993); PTFE Resin from Japan, 58 Fed. Reg. 50,343, 50,345;
Tapered Roller Bearings from Japan, 57 Fed. Reg. 4,975, 4,981 (1992); Tapered Roller Bearings
from Japan, 56 Fed. Reg. 65,228 (1991); and Internal Combustion Engine Forklift Trucks from
Japan, 59 Fed. Reg. 1,374, 1,382 (1994).

177/  See East Chilliwack Fruit Growers Cooperative v. United States, 655 F. Supp. 499 (Ct. Int’|
Trade 1987); NSK, Ltd. v. United States, 825 F. Supp. 315, 321 (Ct. Int’| Trade 1993); Koyo
Seiko Co., Ltd. v. United States, 796 F. Supp. 1526, 1530 (Ct. Int’| Trade 1992); Mantex, Inc. v.
United States, 841 F. Supp. 1290, 1307 (Ct. Int’| Trade 1993).

178/ CEMEX Panel Rule 57(1) brief, at 44.

179/ 19 U.S.C. § 1677(15) refers to “the conditions and practices which, for a reasonable time prior to
the exportation of the merchandise which is the subject of an investigation, have been normal in
the trade under consideration.”

180/ CEMEX Panel Rule 57(1) brief, at 46.

181/ 1d. CEMEX emphasizesthat its sale and production of Type Il cement pre-dated the issuance of
(continued...)
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record isindicative of home market sales of Type Il cement made in the ordinary course of
trade.” 182/

Finally, CEMEX argues that there are additional factors, not considered by the
Department, which are relevant to the ordinary course of trade analysis.183/ Citing Monsanto

Company v. United States, 698 F. Supp. 275, 278 (Ct. Int’| Trade 1988) (“the commonly

understood purpose of the ordinary course of trade provision is to prevent dumping margins from
being based on sales which are not representative’), CEMEX argues that the converse is equally
true and that the absence of unusual circumstancesisin fact indicative that specified sales were
made within the ordinary course of trade. In addition, CEMEX argues that its home market sales
of Type Il cement were sales of first quality merchandise meeting ASTM standards. These were
not sales of obsolete, non-standard or second quality merchandise which hasin the past supported
afinding that their sale was outside the ordinary course of trade.184/ Similarly, these sales were
not made under “unusual circumstances,” or subject to “special agreements’ with sales terms

different from those to other customers.185/ Nor were they sample sales, which are often the

181/  (...continued)
the antidumping duty order by approximately five years.

182/ 1d.

183/ Id., at 47.

184/ Id., at 47-48.

185/ 1d., at 48. Cf. Sulfur Dyes, Including Sulfur Vat Dyes, from the United States, 58 Fed. Reg.
3,253, 3,258 (1993) and Industrial Nitrocellulose from the Federal Republic of Germany, 58 Fed.
Reg. 21,508, 21,509 (1990).
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subject of ordinary course of trade determinations.186/ In CEMEX’s view, the record is clear that
“Type Il cement is not export overrun merchandise and it is used by home market customers for
itsintended use. Home market sales of Type Il cement did not consist of sample sales, sales of
off-specification merchandise or sales of obsolete merchandise. They were not spot sales or one
time sales but were made on a consistent basis to long standing customers. Moreover, Type Il
cement was distributed in the same manner and in accordance with the same terms and conditions
as other cement types.” 187/
Southern Tier

Initially, Southern Tier focuses the Panel’ s attention on the nature of CEMEX’s
challenges to the Final Results and on the applicable standard of review. Southern Tier notes, for
example, that CEMEX isnot actually alleging that the Department committed any legal error in
its ordinary course of trade determination;188/ instead, it is “repeatedly [asking] the Panel to
second-guess [the Department’ s] analysis of the facts of record.”189/ Case law makesit clear,
however, that “[w]hether particular sales are outside the ordinary course of trade must be
determined on ‘an individual basis taking into account all of the relevant facts of each case.’...
Thus, the factors relevant to an ordinary course of trade determination in one case may not be

relevant in another case involving a different industry and a different product.”190/  Citing the

186/  Cf. Nachi-Fujikoshi Corporation v. United States, 798 F. Supp. 716, 781 (Ct. Int’| Trade 1992).

187/ CEMEX Panel Rule 57(1) brief, at 50.
188/  Southern Tier Panel Rule 57(2) brief, at 7.
189/ Id., at 8.

190/ 1d., at 6, citing Nachi-Fujikoshi Corp. v. United States, 798 F. Supp. 716, 719 (Ct. Int’| Trade
(continued...)
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leading Federal Circuit decision, CEMEX, S.A. v. United States, 133 F.3d 897 (Fed. Cir. 1998),

“[d]etermining whether home market sales are in the ordinary course of trade is a question of fact.
[The Department] must evaluate not just ‘ one factor taken inisolation, but rather ... al the
circumstances particular to the salesin question.’” 19V

From a standard of review viewpoint, Southern Tier argues that the party challenging the
Department’ s ordinary course of trade determination on appeal—in this case CEMEX—has the
burden of showing that the determination is erroneous, 192/ and notes that “[the Department’ s]
decision of whether an importer’s sales are in the ordinary course of tradeis entitled to
tremendous deference.” 193/

Southern Tier then reviews the Department’ s decision memorandum on the ordinary

course of trade issue (“ Ordinary Course Memorandum”),194/ in which the Department

190/ (...continued)
1992) and Mantex, Inc. v. United States, 841 F. Supp. 1290, 1306 (Ct. Int’| Trade 1993).

191/ CEMEX, SA.v. United States, 133 F.3d 897, 900, quoting Murata Mfg. Co. v. United States,
820 F. Supp. 603, 607 (Ct. Int’'| Trade 1993). Southern Tier aso cites CEMEX for guidance as
to the purpose of the ordinary course of trade provision, which is*“‘to prevent dumping margins
from being based on sales which are not representative’ of the home market” quoting Monsanto
Co. v. United States, 698 F. Supp. 275, 278 (Ct. Int’| Trade 1988).

192/  See Koyo Seiko Co. v. United States, 932 F. Supp. 1488, 1497 (Ct. Int’'| Trade 1996). See also
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415 (1971) (the agency’s
decision is“entitled to a presumption of regularity”).

193/  Timken Co. v. United States, 852 F. Supp. 1122, 1128 (Ct. Int’| Trade 1994); accord Laclede
Steel Co. v. United States, 19 CIT 1076, 1078 (Ct. Int’'| Trade 1995) (“Commerce, in its
discretion, chooses how best to analyze the many factors involved in a determination of whether
sales are made within the ordinary course of trade.”)

194/  Ordinary Course Memorandum, Prop. Doc. 85 at 2-3.
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summarized the facts found in the Second Administrative Review195/ aswell as the facts found

in the Fifth Administrative Review. Southern Tier asserts that “[i]n the fifth review, [the

Department] based its determination on the same factors are in the second review and on the basis

of anearly identical factual record.” 196/

Southern Tier then argues that the Federal Circuit’sruling in the CEMEX decision

effectively disposes of the challenges raised by CEMEX to the Department’ s ordinary course of

trade determination in this case. Since Southern Tier’s argument on the specific challenges raised

by CEMEX draws heavily on the reasoning and conclusions reached by the Federal Circuit in the

CEMEX decision (and since the Panel’ s determination is similarly impacted), the applicable

portion of that decision is quoted without redaction below:197/

195/

196/

197/

Commerce determined that salesof Types|l andV cementsin Mexico were
outside the ordinary course of trade and excluded them in favor of Typel cementin
computing the dumping margin. CEMEX contends that Commerce erred in
concluding that CEMEX’s sales of Types |l and V cement in Mexico were outside
the ordinary course of trade.

Determining whether home market sales are in the ordinary course of trade
isaquestion of fact. Commerce must evaluate not just “onefactor taken inisolation
but rather ... all the circumstances particular to the salesin question.” Murata Mfg.

Id. Inthe Second Administrative Review, the Department determined that CEMEX’ s home
market sales of both Type Il cement and Type V cement were outside the ordinary course of
trade. Gray Portland Cement and Clinker from Mexico, 58 Fed. Reg. 57, 253, 27,254-55 (1993).
In the Final Results of the Fifth Administrative Review, the Department noted “that while our
decision is based solely upon the facts established in the record of the fifth review, those facts
are very similar to the facts which led the Department to determine in the second review that
home market sales of Type Il cement were outside the ordinary course of trade.” Fin. Res. at
17154,

Southern Tier Panel Rule 57(2) brief, at 11.

CEMEX, supra note 191. The reader should note that Type V cement, discussed by the Court in
the CEMEX decision, was an issue in the Second Administrative Review but was not anissuein
the Fifth Administrative Review.
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Co. v. United States, 820 F. Supp. 603, 607 (Ct. Int’| Trade 1993). An analysis of
these factors should be guided by the purpose of the ordinary course of trade
provisionwhichis*to prevent dumping marginsfrom being based on saleswhich are
not representative” of thehomemarket. Monsanto Co. v. United States, 698 F. Supp.
275, 278 (Ct. Int’'| Trade 1988). Our task, then, isto discern whether Commerce's
determination that the sales of Types |l and V cements in Mexico were not in the
ordinary course of trade was supported by substantial evidence.

CEMEX arguesthat Commercefailed totakeinto account all relevant record
evidence and the totality of the circumstances surrounding its home market sales of
Types Il and V cements when Commerce determined that they were outside the
ordinary course of trade. Nevertheless, Commerce did examine several probative
factors. First, Commerce noted that Types |l and V cements are specialty cements
that were sold to a niche market. These sales represent a minuscule percentage of
CEMEX’s total sales of cement, a fact that indicates that they were not in the
ordinary course of trade. See Mantex v. United States, 841 F. Supp. 1290, 1307-08
(Ct. Int’l Trade 1993).

Further, Commerce found that the shipping arrangements for home market
salesof Types|l and V cements were not ordinary. In Mexico, industry practiceis
to limit the distance that cement is shipped from the point of manufacture. In fact,
more than ninety-five percent of cement shipmentsin Mexico fall within aradius of
150 miles from the point of manufacture. During the period of review, however,
CEMEX shipped Types|l and V cementsfor the domestic market over considerably
greater distances and absorbed much of the freight costs for these longer shipments.
CEMEX’ s shipping arrangements departed significantly from the standard industry
practicein Mexico; thisdeparture from the norm could well giveriseto Commerce' s
determination that the sales of Type Il and V cements were outside the ordinary
course of trade.

In addition, because CEMEX was absorbing extraordinary freight costs for
home market sales of Types|l and V cements, its profit margin on these types was
significantly lower than its profits on other cement types for which large shipping
costs were not incurred. “[A] profit level comparison is probative of the economic
reality” of the sales, Mantex, 841 F. Supp. at 1308, and therefore the disparity in
profit marginsisindicative of salesthat were not in the ordinary course of trade.

Finally, evidence before Commerceindicated that the home market sales of
Types|l and V cements were of a promotiona nature; customers of Types|l and V
cements were more likely to purchase CEMEX’s other cement products. The
promotional quality of thesalesof Types|l andV cements, according to Commerce,
differentiated them from CEMEX’s other products and therefore rendered them
outside the ordinary course of trade. See Gray Portland Cement and Clinker from
Mexico, 58 Fed. Reg. At 47,255.
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Although CEMEX does not dispute any of the factors upon which
Commerce based its conclusion regarding Types |l and V cements, CEMEX claims
that Commerce undertook only a selective analysis of the administrative record and
failed to consider severa important factors. For example, CEMEX notesthat Types
Il and V cements were not obsolete or defective merchandise, see Monsanto, 698 F.
Supp. a 278, but were standard grade products containing no unusual specifications,
which indicates that the ales were in the ordinary course of trade, see Polyvinly
Alcohol from Taiwan, 61 Fed. Reg. 14,064, 14,068 (1996). Further, the cement was
not export overrun merchandise, but was sold pursuant to existing home market
demand, another factor that CEMEX claims pointstoward an ordinary course of sale
transaction. CEMEX also contends that Commerce should have considered that its
salesof Typesll andV cements, aswell asprofitsderived therefrom, weresignificant
in absolute terms even if in relative terms they represented only a fraction of
CEMEX’s domestic cement business. Finally, CEMEX argues that the sales of
Types Il and V cements were not made under unusual circumstances or subject to
special agreements which, if shown, would indicate that the sales were outside the
ordinary courseof trade. See Sulfur Dyesfrom the United States, 58 Fed. Reg. 3253,
3256 (1993) (stating that because sale was outside the normin price and quantity and
was subject to a special agreement, it was therefore outside the ordinary course of
trade). CEMEX explains the unusual shipping arrangement of Types Il and V
cements by noting that it absorbs shipping costs for its other products. Therefore,
according to CEMEX, absorbing shipping costsfor Types|l and V cements was not
unusual.

Although thefactorslisted by CEMEX are perhaps probative of whether the

home market sales of Types Il and V cements were in the ordinary course of trade

and worthy of consideration, Commerce needs only support its ordinary course of

trade determination by substantial evidence. It is clear to us that Commerce's

decision that the sales of Types Il and V cements were outside the ordinary course

of trade was supported by substantial evidence.

Much of the remainder of Southern Tier's Panel Rule 57(2) brief is devoted to a detailed
analysis and response to the specific challenges raised by CEMEX in this Fifth Administrative
Review, in each instance noting the judicial (including CEMEX) and administrative decisions

which run contrary to the positions taken by CEMEX in its brief.198/ Southern Tier notes that

although the Panel’ s review of this caseis based on a different agency record from that reviewed

198/  Southern Tier Panel Rule 57(2) brief, at 17-48.
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by the Federal Circuit in CEMEX,199/ CEMEX “has raised the same arguments that it raised
before the Federal Circuit”200/ and, therefore, the Panel should “treat the Federal Circuit’s ruling
as dispositive of the ordinary course of trade issue in this case.” 201/ |ndeed, “ given the identity of
the issues and the close similarity of the factual records of the two reviews, [the Department]
clearly would have erred by failing to reach the same result in this case that it did in the second
review. [The Department] is required to adhere to its precedents in the absence of awell reasoned
explanation for the departure.” 202/

Finally, Southern Tier emphasizes that “[a]side from the presumption that [the
Department] considered all the evidence, the record affirmatively establishes that [the
Department] did in fact thoroughly consider all relevant factors and evidence, including factors
that CEMEX urged it to consider.” 203/

The Department

The Department initiates its Panel Rule 57(2) brief by asserting that “[i]n making [its
ordinary course of trade] determination, the Department considered, inter alia, sales volume, sales
history, shipping distances and costs, profitability, promotional quality, and home market demand.

In short, it examined all of the facts and circumstances surrounding CEMEX’ s home market

199/ Id., at 14.
200/ Id., at 16.
201/ Id., at 15.

202/ 1d., at 16, citing British Steel PLC v. United States, 127 F.3d 1471, 1475 (Fed. Cir. 1997) and
Alhambra Foundry Co. v. United States, 685 F. Supp. 1252, 1259 (Ct. Int’'| Trade 1988).

203/  Southern Tier Panel Rule 57(2) brief, at 48.
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sales”204/ Against this assertion, the Department acknowledges CEMEX’s challenges to the
effect that the Department (i) failed to consider all of the circumstances particular to the salesin
guestion; and (ii) ignored the existence of the home market customer demand for Type Il cement,
which traditionally has been considered to be “indicative” of sales made in the ordinary course of
trade.205/

The Department argues that the purpose of an ordinary course of trade analysisisto
exclude sales that are not representative of normal home market conditions and practices.206/ In
thisinstance, “the Department’ s decision to exclude sales of Type Il cement from the calculation
of [normal value] centered around the unusual nature and characteristics of these sales compared
to the vast majority of CEMEX’s other home market sales.”207/  Recognizing that, as CEMEX
requires, the Department must evaluate not just “‘one factor taken in isolation but rather ... all the
circumstances particular to the salesin question,’” its ordinary course of trade inquiry must be far-
reaching. Moreover, it must recognize that each company has its own conditions and practices
particular to itstrade. “In short, the Department examines the totality of the factsin each caseto
determine if sales are being made for ‘unusual reasons or under ‘unusual circumstances.’” 208/

From a standard of review standpoint, “[r]ecognizing the nature of the ad hoc

determination the Department must make each time it faces an ordinary-course-of-trade issue, the

204/  Department Panel Rule 57(2) brief, at 58.
205/ Id.

206/ Id., at 58-59, citing CEMEX, 133 F.3d at 900.

207/ Id., at 59.

208/ 1d., at 59, quoting Electrolytic Manganese Dioxide from Japan, 58 Fed. Reg. 28551, 28552
(1993).
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courts have accorded the agency great deference regarding its findings.”209/  For this reason, “the

burden is on the party challenging the Department’ s determination to demonstrate that it is

wrong.” 210/ |n the Department’ s view, “CEMEX has failed to meet its burden.” 211/

The Department then devotes the remainder of its Panel Rule 57(2) brief to analyzing the

specific factors supporting its decision and the challenges raised by CEMEX to its analysis.

Specificaly, the Department finds that the following factors supports its determination:

C
C

C
C

The small volume of Type |l sales212/

The short period of time during which CEMEX sold Type |l cement in
Mexico213/

The high relative freight for Type 11 cement214/

The low relative profit of Type Il cement215/

The promotional quality of CEMEX’s Type |l sales216/

In addition, the Department argues, contrary to CEMEX’ s suggestion, that it did

consider the home market demand for Type Il cement, but found that the existence of such

209/

210/

211/
212/
213/
214/
215/

216/

Id., at 60, citing Timken Co. v. United States, 852 F. Supp. 1122, 1128 (Ct. Int’| Trade 1994);
Nachi-Fujikoshi Corp. V. United States, 798 F. Supp. 716, 719 (Ct. Int’'| Trade 1992).

Id., citing Mantex, Inc. v. United States, 841 F. Supp. 1290, 1306 (Ct. Int’'| Trade 1993) and
Monsanto Co. v. United States, 698 F. Supp. 275, 277-80 (Ct. Int’| Trade 1988).

Id.

1d., at 60.

1d., at 65.

1d., at 66.

1d., at 68.

1d., at 70.
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demand was outweighed by other circumstances surrounding these sales.217/ The Department
points out that the home market demand factor was considered both at verification218/ and in the
Ordinary Course Memorandum.219/ However, home market demand is simply “one factor” in the
analysis and is not determinative. “In the present case, the existence of home market demand for
Type Il cement is afactor favoring inclusion within the ordinary course of trade. Weighing
against demand, however, islow relative sales volume, very limited sales history, abnormally long
shipping distances, high freight expenses, low profitability..., and a promotional quality. These
factors support and justify the Department’ s determination.” 220/
2. Discussion and Decision of the Panel
The Federa Circuit’s decision in CEMEX, despite having arisen out of a separate

administrative review, is nevertheless binding decisional “law” on this Chapter 19 Panel and isan
important baseline for the issue it now addresses. Certain aspects of that opinion, conservatively
stated, must be, and are, taken as a given by this Panel:

C The ordinary course of trade decision by the Department is one based

upon “aquestion of fact.”
C The factor of small volumes and low relative percentages of sales for

Typell salesisfactualy and legally relevant to the Department’ s ordinary

217/ 1d.,at 71.

218/  Specifically, “the Department verified that a market for this type of cement had existed for some
time and that CEMEX’ s participation in that market was extremely limited and short-lived.” Id.,
at 71-72.

219/ Prop. Doc. 85, at 1.

220/  Department Panel Rule 57(2) brief, at 74-75 (emphasisin origina).
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course of trade analysis.

The factor of shipping Type Il cement long distances and the factor of
CEMEX absorbing all or amajor portion of the freight costs for these
long shipments are factually and legally relevant to the Department’s
ordinary course of trade analysis.

The factor of low relative profit margins on the sales of Type Il cement is
factually and legally relevant to the Department’ s ordinary course of trade
analysis.

The “promotional nature” of home market sales of Typell cement is
factually and legally relevant to the Department’ s ordinary course of trade
analysis.

The Department must, to be upheld on appeal, support an out-of-the-
ordinary course of trade determination by “substantial evidence” which, if
present, can overcome other factors potentially probative of salesin the

ordinary course.

While the Pandl has before it a different administrative record than the record reviewed

by the Federa Circuit in CEMEX, the CEMEX decision nevertheless informs us in each of these

important respects, particularly in light of the remarkable similarity in the factual record between

the Second and Fifth Administrative Reviews221/ and the similarity, aswell, of the challenges

In the Final Results, the Department stated: “We note that while our decision is based solely
upon the facts established in the record of the fifth review, those facts are very similar to the
facts which led to the Department to determine in the second review that home market sales of
Type Il cement were outside the ordinary course of trade. This determination was ... affirmed by

(continued...)
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raised by CEMEX in these two reviews.222/

Not only isthe CEMEX decision an important baseline for our analysis, but the Panel is

bound by the applicable standard of review aswell. The Panel accepts that the burden ison

CEMEX to demonstrate that the Department has committed error,223/ and that the courts have

accorded the Department considerable deference regarding its interpretation of statutes, 224/ its

methodologies, 225/ and, significantly, its findings of fact.226/

221/

222/

223

224

225/

226/

(...continued)

the CIT in the CEMEX Case”, citing CEMEX, Slip Op. 95-72 at 14. ; See Fin. Res,, at 17154.

At the oral hearing, the Panel accepted from counsel for Southern Tier atwo-page document
comparing the arguments made by CEMEX counsel in its brief to the Federal Circuit in the
Second Administrative Review and those made in its brief to this Panel in the Fifth
Administrative Review, finding them to be essentially identical.

Agency determinations are presumed to be correct, and the burden of demonstrating otherwiseis
on the party challenging a determination. Hannibal Industries, Inc. v. United States, 710 F. Supp.
332, 337 (Ct. Int’l Trade 1989).

On issues of statutory interpretation, “deference to reasonable interpretations by an agency of a
statute that it administersis a dominant, well settled principle of federal law.” Nationa R. R.
Passenger Corp. v. Boston and Maine Corp., 503 U.S. , 112 S. Ct. 1394, 1401 (1992).

“Deference must ... be given to the methodol ogies selected and applied by the agency to carry out
its statutory mandate.” 1n the Matter of Certain Corrosion-Resistant Carbon Steel Products from
Canada, USA-93-1904-03, October 31, 1994, at 7. See Brother Industries v. United States, 771
F. Supp. 374, 381 (Ct. Int’'| Trade 1991) (“Methodology is the means by which an agency carries
out its statutory mandate and, as such is generally regarded as within its discretion.”)

The Supreme Court has stated that under the substantial evidence standard “[a] a court reviewing
an agency’ s adjudicative action should accept the agency’ s factual findingsif those findings are
supported by substantial evidence on the record as awhole.... The court should not supplant the
agency’ s findings merely by identifying alternative findings that could be supported by
substantial evidence.” Arkansasv. Oklahoma, 503 U.S. 91, 113 (1992) (emphasis in original;
citation omitted). See also FAG Kugelfischer v. United States, 932 F. Supp. 315, 317 (Ct. Int’|
Trade 1996), quoting Timken Co. v. United States, 699 F. Supp. 300, 306 (Ct. Int’| Trade 1988),
aff’d 894 F.2d 385 (Fed. Cir. 1990) (“It is not within the Court’s domain either to weigh the
adequate quality or quantity of the evidence for sufficiency or to reject afinding on grounds of a
differing interpretation of the record.”) See also Consolo v. Federal Maritime Commission, 373
U.S. 607, 620 (1966) (“ The possibility of drawing two inconsistent conclusions from the
(continued...)
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Like the Department, the Panel is of the view that CEMEX has not met its burden. First,

we are unable to agree with CEMEX that the Department “focused exclusively” on the question of

shipping distances when both the Final Results and the Ordinary Course Memorandum227/

plainly show that the Department undertook a much broader examination. Second, we are unable

to agree with CEMEX that the issue of shipping distances (including absorption of freight costs)

is“not relevant” to the inquiry when the CEMEX decision clearly establishesthat it is

relevant.228/ Third, we are unable to agree with CEMEX that the difference in product

profitability was given “undue weight” in the Department’ s results when there is nothing in the

226/

227/

228/

(...continued)

evidence does not prevent the agency’ s finding from being supported by substantial evidence.”),
Matsushita Elec. Industries Co. v. United States, 730 F.2d 927 (Fed. Cir. 1984) (“ It isnot the
court’s function to decide that it would have made another decision on the basis of the
evidence.”), and Consolidated Edison Cop. v. NLRB, 305 U.S. 197, 59 S. Ct. 206, 216 (1938)
(When examining the Department’ s factual determinations to decide whether they are supported
by substantial evidence, the court must determine whether the record contains “such relevant
evidence as a reasonable mind might accept as adequate to support [the Department’ 5|
conclusion.”)

The Department’ s Ordinary Course Memorandum, Prop. Doc. 85, at 3-4, sets out in some detail a
series of “facts’ that were established by the Department, relating to the volume in metric tons of
Type Il home market sales (compared to the volume in metric tons of type | sales); the weighted
average freight cost per metric ton for Type | and Type |l sales; CEMEX’ s weighted average
profit on Type |l sales as compared to Type | sales; and the Department’ s findings as to historical
sales trends and the “ promotional quality” of Type Il cement, previously cited as factorsin the
Second Administrative Review. The calculated comparisons between Types | and |1 cement for
the first three items are proprietary and cannot be revealed in this public opinion; however, the
differencesin the numbers are striking. At no point in its brief does CEMEX criticize these
calculated comparisons as erroneous. CEMEX does argue that the profit disparity figure is now
“diminished” from that of the Second Administrative Review, but in general smply critizes the
use to which the Department has put this data, criticizing the inter pretations which the
Department has drawn from the data.

The language of the CEMEX decision even tends to suggest that this factor could be decisive
(“this departure from the norm could well give rise to Commerce' s determination that the sales of
Typell and V cements were outside the ordinary course of trade”). See text accompanying note
197 supra.
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Final Results or the Ordinary Course Memorandum that suggests thisis the case; when the
CEMEX decision agrees that this factor is relevant to the analysis; and when the Department has
reached the same conclusion on the issue that it reached in the Second Administrative Review,
which conclusion was expressly approved by the Federal Circuit. Fourth, we are unable to agree
with CEMEX that the promotional nature of Type Il salesis”not relevant” to the analysis when
the CEMEX decision clearly establishesthat it isrelevant. Fifth, we are unable to agree with
CEMEX that the Department’ s volumes inquiry would “not be relevant” to the analysis (in the
case of arecord establishing bona fide home market demand) when the CEMEX decision clearly
establishesthat it is relevant (on arecord here which in fact recognizes the existence of such
demand). Finally, we are unable to agree with CEMEX that the Department “ignored” other
factors that tend to be probative of being within the ordinary course in the face of a standard of
review that presumes that the Department examined al record evidence,229/ a detailed Ordinary
Course Memorandum that explores the factual findings in some detail, and a recognition by the
Federal Circuit that even if there is evidence on the record running to the contrary, if there exists
“substantial evidence’ to support the Department’ s conclusion, the court or Chapter 19 panel need
go no further. Asthe standard of review requires, this Panel will not re-weigh the evidence or
substitute its judgment for that of the Department on matters of fact-finding.230/

The Panel aso does not agree with CEMEX’ s attempt to recast the argument regarding

229/  Seee.g., Smith Corona Corp. V. United States, 771 F. Supp. 389, 396 (1991) (“[T]helITA is
presumed to have given appropriate consideration to everything brought to its attention and
relevant to theissue” (citations omitted); Nakajima All Co., Ltd. v. United States, 744 F. Supp.
1168, 1175 (1990) (“[T]he ITA isexpert in enforcing the statute and is presumed, moreover, to
have considered all pertinent information sought to be brought to its attention”.) (citations
omitted).

230/  Seesupra note 226
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ordinary course of trade asto whether CEMEX’ s decisionsto utilize identical shipment terms for
al cement types (absorbing the high freight costs on Type Il cement) and to consolidate
production of Type Il cement exclusively at the Hermosillo plants as “ reasonable business
judgments” and, therefore, legally irrelevant to the ordinary course of trade analysis. Guided by
the statute and SAA, the Panel is compelled to agree with the Department that the soleissueis
whether the sales under review are in fact representative (“normal in the trade under
consideration”). If not, they are outside the ordinary course of trade and may not be utilized for
purposes of the normal value calculation. Asthe CIT stated in connection with the Second
Administrative Review:231/

Whatever thereal strategy behind the consolidationinthe North, the

result was an abnormal shipping arrangement for Types Il and V

cement, which weighs heavily in favor of afinding of sales made

outside the ordinary course of trade.

In short, the Panel has closely examined the Final Results, the Ordinary Course
Memorandum, and the briefs and arguments of the Parties and finds no legal error on the
Department’s part in determining that CEMEX’ s home market sales of Type |l cement were
outside of the “ordinary course of trade.” This aspect of the decision was in accordance with law
and supported by substantial evidence on the record.

Having said this, and noting the connection made by the Department between the Fifth and
Second Administrative Reviewsin the Ordinary Course Memorandum, it appears that there are fact
variables that the Department could have and might have evaluated, consisting of verified information in
the record, albeit not furnished by CEMEX in response to the Department’ s July 9, 1996 questionnaire.

These included the factual indications on the record of (a) greater profit margins (b) the same freight

231/  Cemex, SA. V. United States, 19 CIT 587, 591-92 (Ct. Int’| Trade 1995)
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terms and conditions for al cement types (c) an increasein Type Il cement sales volumes and (d) longer

home market historical sales trends.232/

IV COLLAPSING
WHETHER COMMERCE'SDECISION TO TREAT CDC AND CEMEX
ASA SINGLE ENTITY, I.E.,, TO"COLLAPSE" BOTH PRODUCERS
FOR PURPOSES OF CALCULATING A SINGLE DUMPING MARGIN, IS
SUPPORTED BY SUBSTANTIAL EVIDENCE ON THE RECORD AND IS
OTHERWISE IN ACCORDANCE WITH LAW.

In the Fifth Administrative Review, the Department determined that CEMEX and CDC
should be “collapsed” for purposes of calculating a single dumping margin. Collapsing refersto
situations when the Department will treat multiple affiliated producers as a single entity.233/

The general ruleisthat: “[i]n determining weighted average dumping margins. . . the
administering authority shall determine the individual weighted average dumping margin for
each known exporter and producer of the subject merchandise.”234/ Thus, normally the
Department will calculate an individual dumping margin for each producer subject to an
antidumping order, unless those relevant producers have production facilities for similar or

identical products that would not require substantial retooling of either facility in order to

restructure manufacturing priorities, and the Department concludes that there is a significant

232/ See fiche 180, pp. 46-54; fiche 246, pages 13, 32, 40, 43 and 77.
233/  Proposed Rules, 61 Fed. Reg. 7,330 (1996).
234/ 19 U.S.C. §1677f-1(c)(1) (emphasis added).
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potential for the manipulation of price or production.235/  Thus, the Department's general
practiceisto collapse related parties “where the type and degree of relationship is so significant
that [the Department] find[s] there is a strong possibility of price manipulation.” 236/

Subsequent administrative determinations reveal, however, that while not the
Department’ s routine procedure, the Department’ s practice of collapsing in this caseis by no
means exceptional. Indeed, inthe original LTFV investigation and in prior reviews, the
Department collapsed CDC and CEMEX each time the Department faced the issue.
Notwithstanding the history of collapsing in this matter, the Panel spent considerable time
evaluating thisissue. The Panel understands the significant impact collapsing has on CDC and
the gravity attached to a determination by an administrative agency of aforeign country, which
for purposes of calculating a dumping margin, essentially disregards the corporate form.
However, given the standard of review which applies to the Panel’ s work, we cannot say that the
Department’ s determination is not supported by substantial evidence on the record or is
otherwise contrary to law. In reaching this decision, the Panel reviewed the extensive proprietary
information in the record regarding thisissue. Unlike the majority of issues addressed by the
Panel in this decision, the issue of collapsing is not easily amenable to discussion without
reference to proprietary information. Some of the arguments and many of the supporting facts
must necessarily be omitted for proprietary considerations.

As mentioned above, by Departmental policy, the Department will collapse two or more

235/  Proposed Rules, at 7,330.

236/  Antifriction Bearings (Other than Tapered Bearings) and Parts Thereof from the Federal
Republic of Germany, 54 Fed. Reg. 18,992, 19,089 (1989).
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partieswhere: (1) the producers are “ affiliated”;237/ (2) the producers have production facilities
that are sufficiently similar so that a shift in production would not require substantial retooling;
and (3) there exists a significant potential for manipulation of price or production.238/  Applying
these elements requires the Department to consider all relevant factors involved.239/

1 Arguments of the Participants.

The Department

The Department collapsed CDC and CEMEX for purposes of this Fifth Administrative
Review, determining that : “If CDC and CEMEX are not collapsed, there is significant potential
for price manipulation which could undermine the effectiveness of the [antidumping] order.”
240/ |n collapsing CDC and CEMEX, the Department specifically found that: (1) CEMEX

indirectly owns more than 5% of the outstanding voting shares of CDC; (2) CEMEX isin a

237/ By statute, affiliated persons are defined as:

(A) Members of afamily . . .

(B) Any officer or director of an organization and such organization

(© Partners

(D) Employer and employee

(E) Any person directly or indirectly owning, controlling, or holding with power to
vote, 5 percent or more of the outstanding voting stock or shares of any
organization and such organization

(F) Two or more persons directly or indirectly controlling, controlled by, or under
common control with, any person

(G) Any person who controls any other person and such other person

The statute further provides that “a person shall be considered to control another person
if the person islegally or operationally in a position to exercise restraint or direction over the
other person.” 19 U.S.C. § 1677(33); Collapsing Memorandum, at 2.

238/  Fin. Res, 62 Fed. Reg., a 17,155; 61 Fed. Reg. 7,330; Proprietary Memorandum from Roland
MacDonald to Joseph A. Spetrini, March 24, 1997 (“Collapsing Memorandum”), at 3.

239/ Fin. Res, 62 Fed. Reg., at 17,155.
240/ 1d.
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position to exercise restraint or direction over CDC through its shared directors and joint
activities (both CEMEX and CDC manufactured Type | and Type |l cement during the review
period); (3) because of ssimilar production processes and facilities, a shift in production would not
require substantial retooling; (4) the companies have intertwined business operations; and (5)
thereis apossibility of price manipulation based on the findings identified above.241/

The Department vigorously disputes CDC'’ s contention that decision to collapse rests on
an incomplete analysis of the record facts.242/  The Department specifically disputes CDC's
argument that CEMEX does not control CDC for purposes of 19 U.S.C. §
1677(33)(G)(1995).243/ According to the Department, CEMEX managers or directors sit on the
board of directors of CDC and/or its affiliated companies.244/

Moreover, the Department notes that CDC cites no legal authority for its contention that

241/  CDC contends that the Department misstated the applicable collapsing standard and misapplied it
to thefacts. CDC Panel Rule 57(2) brief, at 2. According to CDC, collapsing is not the
Department’ s normal practice, even “in cases involving affiliated companies.” 1d., at 5
(emphasisin original). CDC complains that the Department frequently omits mention of the
adjective “significant” before the word potential in the statutory language requiring the
Department to find a* significant potential of price manipulation” before collapsing. By
misstating the standard, CDC claims, the Department confuses the legal standard. 1d., at 5-6.
Moreover, in the Department’ s Collapsing Memorandum, CDC argues, the Department “ appears
to rely heavily on what it considersto be CDC’ sfailure to prove that price and production
manipulation isimpossible.” 1d., at 7 (emphasisin original); see also Southern Tier Panel Rule
57(1) brief, at 148, 157. “CDC submits that placing the burden on the respondent to prove the
impossibility of price and production is unreasonable and certainly a departure from the
standards the Department claimsto be applying.” CDC Panel Rule 57(2) brief, at 7.

242/  Department Panel Rule 57(2) brief, at 75-76.
243/ 1d., at 81-82.
244/ 1d., at 82.
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control can only arise where one party has a majority equity stake in the other party.245/ “In fact,
[argues the Department,] the Department has specifically held that a minority stake, considered
in conjunction with other circumstances, can support afinding of control . . .”.246/ The
Department claims that there is no floor below which equity interests are insignificant.247/ In
addition, the Department248/ emphasizes that during the first two months of the review period
CEMEX and CDC sold cement to the United States through the same channel of
distribution.249/ The Department also claims that overlapping boards of directors constitute
strong evidence that business operations are intertwined and therefore a significant potential for
price manipulation exists if CDC and CEMEX are not collapsed. 250/ Moreover, the
Department points to a series of business links between CDC and CEMEX as additional

evidence of intertwined business operations.251/

245/ Id.

246/ CDC arguesthat it does not dispute the Department’ s finding of affiliation based on stock
ownership, but objects to the Department’ s finding of affiliation based on control. CDC agrees
that it is affiliated with CEMEX, but argues that CEMEX does not control CDC, especially for
purposes of the Department’ s significant potential for price manipulation analysis. Id., at 10.
1d., at 82-83; see Certain Cut-to-L ength Carbon Steel Plate from Brazil, 62 Fed. Reg. 18,486,
18,490 (1997).

247/  CDCrepliesthat this dismissive argument, i.e., that “the Department has no recognized floor
below which equity interests are insignificant,” contrasts sharply with the Department’ s stated
obligation to “consider the facts of each case very carefully and the factual circumstances have to
be evaluated in light of the ‘totality of the circumstances.’” Id., at 17-18.

248/  Department Panel Rule 57(1) brief, at 87.

249/ 1d., at 84.

250/ 1d., at 88.

251/ 1d., a 89. According to CDC, the Department relies on three specific facts relating to
intertwined business operations to support the Department’ s finding of a significant potential for

(continued...)
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CDC

CDC challenges the Department’ s analysis regarding the “ affiliated” and

“significant potential for manipulation” elements of the collapsing test, while conceding the

second element.252/

Affiliation. CDC explainsthat indirect ownership interest and overlapping boards of

directors are not enough to create the relatively unusual situation which yields a strong possibility

of price manipulation.253/  CDC argues emphatically that while CEMEX and CDC are

admittedly affiliated based on indirect stock ownership, they are not affiliated based on control.

254/ Cross-over members of the companies boards are in the minority.255/  Further, according

to CDC, Mexican law precludes board member participation in any decision where a conflict of

interest would arise.256/ Moreover, CDC asserts that the company’ s management, not its board

251/

252/
253/
254/
255/

256/

(...continued)
price and production manipulation, i.e., (1) the use of the same channel of distribution during the
first two months of the period of review; (2) the fact that CEMEX provided some servicesto
CDC during the period of review; and (3) the additional statements. 1d., at 21. CDC argues that
“in limiting its discussion to these three factors, the Department ignored much record evidence in
the administrative proceeding, and did not even respond to many parts of the factual record that
CDC mentioned inits Brief.” 1d., at 21. CDC assertsthat “thereis no evidence of CEMEX’s
involvement in CDC’ s pricing decision; there is no evidence that the two companies share
facilities or employees; and while the Department has found transactions between the companies,
it has not established a basis for considering these to be *significant’.” Id., at 22.

CDC Panel Rule 57(1) brief, at 11.

Id., at 15. Nihon_Cement Co v. United States, 17 C.I1.T. 400 (Ct. Int'l Trade 1993).

CDC Panel Rule 57(1) brief, at 19.
1d., at 21.

Id. For the Panel’ s decision regarding collapsing, it was unnecessary for the Panel to determine

whether CDC correctly characterizes Mexican law on this point or whether a conflict of interest

would necessarily be present in a situation where CEMEX influenced or attempted to influence
(continued...)
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of directors, makes all decisions regarding CDC'’ s daily operations, including pricing, sales and
production issues.257/ Management is appointed by the [ %] shareholder (Terrazas/Marquez
family) and, CDC claims, corporate control remains in their hands.258/

In addition, according to CDC, the Department improperly identified services as “joint
activities’ that in fact CDC paid CEMEX for at arm’s length, asit would any other
consultant.259/  CDC also asserts, that the Department has not explained, and “the record does
not support,” the conclusion that consulting contracts between the companies permitted CEMEX
to control CDC.260/

Significant Potential for Manipulation. CDC also claimsthat the Department’ s
finding that the significant potential for manipulation criterion is satisfied because price
manipulation is “not precluded” applies the significant potential criterion in a manner contrary to
law.261/ The Department’ s significant potential analysis, according to CDC, fails to addressits
arguments regarding common ownership or managerial or board member affiliation.262/

Moreover, CDC complains that, the only “significant potential” factor analyzed by the

256/  (...continued)
CDC' s prices or production.

257/ ld.
258/ 1d.
259/ 1d. at 22
260/ 1d.

261/ 1d., at 24 (referencing Fin. Res., 62 Fed. Reg., at 17,155 and Collapsing Memorandum, at 4).

262/

d., at 26.
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Department in its Collapsing Memorandum is intertwined business operations.263/  According
to CDC, the Department did not discuss any evidence regarding three of the four indicia of
intertwined business operations: (1) sharing of salesinformation; (2) involvement in production
and pricing decisions; and (3) sharing of facilities or employees.264/  Further, CDC argues that
in the past the Department has declined to collapse where all of the collapsing criteriawere
satisfied with the exception of the intertwined business operations factor component of the
test.265/

According to CDC, record evidence exists that CDC and CEMEX operate as separate
and distinct companies that practically speaking cannot manipul ate each others pricing and
production decisions. “The companies maintain the confidentiality of their sales information
from each other.”266/  In addition, according to CDC, the natural markets of CDC and CEMEX
do not overlap and both have their own sales departments, marketing plans and pricing

policies.267/ Further, in the United States market, CDC argues that it hasits own

263/ 1d. Thepotential for price manipulation factors are: (1) stock ownership; (2)
management/director overlap; and (3) intertwined business operations. Fin. Res., 62 Fed. Reg.,
at 17,154.

264/ 1d. Thefourthindiciaof intertwined business operations, and the only one CDC claimsthat The
Department addressed, is “ significant transactions between the affiliated producers.” Id., at 26-
27.

265/ 1d., at 28 (citing Welded Carbon Steel Pipes and Tubes from Thailand, 63 Fed. Reg. 16,974,
16,975-76 [April 7, 1998]).

266/ 1d. at 35.
267/ 1d.
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distribution,268/ sales and marketing network, independent from CEMEX.269/

CDC aso claims that CDC and CEMEX do not coordinate pricing strategies.270/ As
the sales listings for each company demonstrate, says CDC, there is no correlation between the
two companies’ pricing levelsin either the Mexican or United States markets.27Y/ Each
company, CDC emphasizes, has its own facilities, employees, and accounting records. In
addition, CDC’s Mexican facilities are all located in the state of Chihuahua and each plant hasits
own administrative staff and handles its own accounting.272/ Thus, CDC contends, there is no
coordination of accounting or marketing (centralized at the Chihuahua headquarters) services
with CEMEX .273/

Other relevant considerations CDC argues are: (1) the companies are not billed jointly
by suppliers; (2) during the review period, each company had its own sales distribution processin
the United States and Mexico and did not use acommon United States importer; (3) though the

companies production facilities are similar, the regional nature of the cement industry makes it

268/  Two monthsinto the Fifth Review period, CDC acquired its own channel of distribution. 1d.
209/ 1d.
270/ Initsreply brief, CDC argues that:

There is simply no evidence on the record that CEMEX and CDC share pricing and
production information, or that either company influences the pricing and production
plans of the other. Also, the only information that exists on the record as to the potential
for such sharing of information suggests that it is not likely to occur. Thereisno
information on the record rebutting these statements, yet the Department infers that the
pricing and production decisions can be influenced simply by the CEMEX minority
equity stake in the company that controls CDC. CDC Panel Rule 57(2) brief, at 19.

271/ CDC Panel Rule 57(1) brief, at 36.
272/ 1d.
273/ ld.
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impossible to switch markets, i.e., Chihuahuais landlocked and “it simply is not realistic that
CDC could somehow switch its production for the needs of CEMEX’ s United States and
Mexican customers’ and almost all salesin the United States are made within a 300 mile radius,
(4) the companies do not supply any material inputs to each other; and (5) the companies have
separate listings on Mexico' s stock exchange.274/

Southern Tier

Southern Tier notes that the focus of the Department’ sinquiry ison what may occur in

the future if affiliated parties are not collapsed—not on present evidence of actual
manipulation.279/  In addition, Southern Tier argues that CDC is incorrect when it claims that
the Department’ s practice isto treat collapsing as an exceptional practice, reserved for special
cases.276/ Southern Tier, quoting the Department, explains that the Department has expressly
rejected CDC'’ s contention in this regard:

The Department has not adopted the suggestion that it will

collapse only in “exceptional” circumstances. A determination of

whether to collapse should be based upon an evaluation of the

factorslisted [. . .], and not upon whether fact patterns. . . are

commonly or rarely encountered.277/

In addition, Southern Tier argues that court precedent does not support CDC's belief that

collapsing is reserved only for special cases.278/

274/ Id., at 38-41.

275/ Southern Tier Panel Rule 57(1) brief, at 134.
276/ Id., at 135.

277/ Id., at 135-36.

278/ Id., at 137-139.
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Southern Tier aso notes that CDC concedes that it is affiliated with CEMEX based on
indirect stock ownership and argues that the Department’ s finding of affiliation based on control
is an alternative basis, not essential to satisfying the affiliation element of the collapsing test.279/

Moreover, Southern Tier identifies many cases where the Department has collapsed affiliated
companies under circumstances where one party held a minority ownership position in the other
party or parties. 280/ Thus, Southern Tier concludes, CEMEX’s percentage of indirect ownership
of CDC is more than sufficient to justify the Department’ s determination.281/

In addition, Southern Tier argues that a single board member is probative evidence that
two affiliated companies’ operations are closely intertwined.282/  “Moreover, [Southern Tier
claims,] control of the board of directors is not necessary to collapse affiliated parties, because
the focus of the inquiry is on the *potential for sharing of information’ about production and
pricing.”283/ Southern Tier elaborated from the proprietary datain this regard, which the Panel
considered and agreed was substantial evidence of a significant potential for sharing price and/or
production information on the record.

Southern Tier also claims that CDC’ s argument that Mexican law prohibits the
participation of CEMEX appointed directorsin CDC’'s commercial policy decisionsis premised

on the assumption that CEMEX’ s directors would necessarily have a conflict of interest in

279/ Id., at 143-144.

280/ Id., at 146.

281 Id., at 147.

282/ Id., at 149.

283/ 1d., (citing Italian Steel, 58 Fed. Reg. 7,102).
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participating in CDC's commercial decisions.284/ Southern Tier opines, however, that if the
companies do not compete, as CDC claims, it is unclear how CEMEX’ s directors could have a
conflict of interest in taking part in decisions regarding CDC'’s pricing or production.285/
According to Southern Tier, Mexican law does not appear to bar CEMEX’ s directors from
participating in discussions concerning activities that would benefit both CEMEX and CDC.286/
Further, Petitioners claim that the administrative record contains substantial evidence of
significant transactions between CEMEX and CDC that “ demonstrate the extent to which their
operations have been intertwined in the past, are currently intertwined, and may become more
intertwined in the future.” 287/ Southern Tier notes that for the first two months of this review
period, CEMEX and CDC sold cement to the United States through the same channel of
distribution.288/ Sales by affiliated companies to a common affiliated importer, Southern Tier
claims, constitute significant evidence of intertwined business operations.289/  Moreover,
Southern Tier argues, “[b]ecause there is nothing to prevent this type of marketing cooperation
between CEMEX and CDC from resuming in the future, this arrangement is evidence of the

potential for manipulation of price or production if the parties are not collapsed.” 290/

284/ Id., at 150.

285/ Id., at 151.

286/ Id.
287/ Id.
288/ Id., at 152.
289/ Id.
290/ Id.

77



Southern Tier also asserts that CEMEX provided CDC with various consulting services
during the review period and that these intra-corporate transactions establish precisely the type of
relationship in which asignificant potential for price or production manipulation exists. 291/
Southern Tier argues that whether these transactions were at arm'’s length isirrelevant.292/
Further, Southern Tier suggests that CEMEX’ s provision of technical assistance to CDC, when
CEMEX does not regularly perform such services for unaffiliated producers, is highly probative
evidence that the companies are closely intertwined.293/

In addition, Southern Tier rgjects CDC'’ s assertion (CDC Panel Rule 57(1) brief, at 39-
43) that the Department failed to address its argument that no policy reason exists to support
collapsing CDC and CEMEX.294/ Southern Tier argues that the policy justification is the
Department’ s conclusion that if the parties are not collapsed it would “undermine the
effectiveness of the [antidumping] order.” 295/

Southern Tier also dismisses CDC'’ s claim that manipulation of price or production is

impossible because cement is aregiona industry and most sales are made within a 300-mile

291/ Id., at 153.

292/ 1d., (citing Asociacion Colombiana de Exportadores de Flores v.United States [Asocolflores], 6
F.Supp 2d 865, 895 (“the collapsing standard does not require The Department to distinguish
between different types of inter-company transactions. The Department must only address
whether transactions took place between the companies.”).

293/ Id., at 154.
294/  Id., at 158.
295/ |d, at 139; Fin. Res., 62 Fed. Reg., at 17,155.
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radius.296/ According to Southern Tier, CDC and CEMEX could change their shipping patterns
if it werein their interest and alter each company’ s respective market share.297/ |n conclusion,
Southern Tier argues that “this case presents precisely the type of situation that the Department’s
collapsing policy is designed to address: affiliated producers of afungible commodity product
whose businesses are significantly intertwined so as to indicate a significant potential for price or
production manipulation if they are not collapsed.” 298/

2. Discussion and Decision of the Panel.

The standard prescribed for collapsing two corporate entities takes into account the fact
that the Department cannot get into the boardrooms or management offices of foreign companies
to observe the day-to-day goings-on that may, or may not, reveal price manipulation. The
Department is not required to find evidence of actual price or production manipulation. Rather,
the Department considers the totality of the factual circumstances in each case, sifting the direct
and indirect evidence to reach a determination regarding whether or not to collapse otherwise
Separate corporate entities.

Importantly, under the Department’ s current articulation of the collapsing test, the
Department must find that a significant potential of price or production manipulation exists

before companies will be collapsed for purposes of calculating the dumping margin.299/ After

296/  Southern Tier Panel Rule 57(1) brief, at 159.

297/ 1d., at 160.

298/ 1d., at 161.

299/ IntheFinal Results, the Department states that “no aspect of CDCs and CEMEXs affiliation via
stock ownership and cross board members, nor the location of their facilities and distribution
entwork, precludes the potential for price manipulation.” Fin. Res., 62 Fed. Reg., at 17, 155.

(continued...)
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carefully considering the record before the Department and CDC’ s arguments, the Panel affirms
the Department’ s determination to collapse CDC and CEMEX for the Fifth Review.

The test the Department employs for treating two or more parties as asingle entity isin
three parts:300/ First, whether the producers are affiliated; second, whether the producers have
production facilities that are sufficiently similar so that a shift in production would not require
substantial retooling; and, third, whether there is a significant potential for the manipulation of
price or production.301/ Although, all three parts must be satisfied for the Department to collapse
parties for purposes of calculating the dumping margin,302/ only the first and third elements of
the test were at issue during the Fifth Administrative Review.

Affiliation. CDC admitsthat CEMEX and CDC are “affiliated” based on indirect stock

ownership.303/  CDC does vigorously dispute the Department’ s conclusion that CEMEX is“in

299/ (...continued)
The question has been raised whether this statement is a faithful application of the Department’s
articulated collapsing test.

300/  Theprincipal judicial decision regarding the Department’s authority to collapse is Nihon Cement
Co., Ltd. v. United States, 17 C.1.T. 400, 426-427 (Ct. Int'l Trade 1993) , in which the CIT
approved of the Department’s policy of collapsing when there is evidence in the record that
demonstrates the possibility of price manipulation. Since Nihon, the test has been modified to
require afinding by the Department of “significant potential of price manipulation.” Proposed
Regulations, 61 Fed.Reg. 7308, 7381 (1996). See also Fina Regulations, 62 Fed. Reg. 27,296,
27,345 (1997). In Queens Flowers de Colombia, et a. v. United States, 981 F. Supp. 617 (Ct.
Int'l Trade 1997), the court approved the Department’ s use of the “significant potential for the
manipulation of price or production” prong of the collapsing test. Id., at 628.

301/  Fin. Res, 62 Fed. Reg., at 17,155.

302/ Id.

303/ CDC correctly points out that percentage of parent/subsidiary ownership, for example, has not
been a dispositive indicator of when the Department will determine that collapsing is the
Department appropriate. CDC Panel Rule 57(1) brief, at 19, n.76; see Nihon (noting that: “[i]n
determining whether to collapse entities, The Department does not focus solely upon the degree

(continued...)
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aposition to exercise restraint or direction” over CDC, i.e., able to exercise operational
control.304/ However, the Department is not obligated to find multiple grounds for affiliation
when applying its own test. Indirect ownership of CDC by CEMEX satisfies the first element of
the collapsing test and affiliation on this basis is undisputed.

Significant Potential for Manipulation. The Department considers the following
factors when determining whether a significant potential for manipulation of price or production
exists. First, the level of common ownership; second, whether managerial employees or board
members of one of the affiliated producers sit on the board(s) of directors of the other affiliated
party(ies); and third, whether operations are intertwined through the sharing of salesinformation,
involvement in production and pricing decisions, the sharing of facilities or employees, or
significant transactions between the affiliated producers.305/

A reviewing body “may uphold an agency’ s decision of less than ideal clarity if the

303/  (...continued)
of voting control one company may have over another, but upon a broad analysis of the factsin

the case”).
304/ See19U.S.C. §1677(33)(G).

305/  Collapsing Memorandum, at 3. Other factors relied upon by the Department in collapsing related
companies are that (1) the companies are closely intertwined (2) transactions take place between
the companies; (3) the companies have similar types of production equipment, such that it could
be unnecessary to retool either plant”s facilities before implementing a decision to restructure
either company"s manufacturing priorities; and (4) the companies involved are capable, through
their sales and production operations, of manipulating prices or affecting production decisions.
Certain Granite Products From Spain, 53 Fed. Reg. 24,335, 24,337 (1988) (final determination);
Certain Granite Products From Italy, 53 Fed. Reg. 27,187, 17,189 (1988) (final determination);
Steel Wheels from Brazil, 54 Fed. Reg. 8,780, 8,781 (1989) (preliminary determination). All of
these factors need not be present as long as the parties are sufficiently related to present the
possibility of price manipulation. Cellular Mobile Telephones and Subassemblies from Japan,
54 Fed. Reg. 48,011, 48,016 (1989) (final results). (Emphasis added).
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agency’s path may reasonably be discerned.”306/  From both the Department's Federal Register

notice and Collapsing Memorandum, the Department had uncontested evidence of, inter alia,
sales through the same channel of distribution for two months of the reivew period, cross-board
membership, indirect stock ownership, and relevant transactions between the companies, such
that the Department could reasonably find that a significant potential for price or production
manipulation existed if CDC and CEMEX were not collapsed.307/ Based on the record for the
Fifth Review, the Panel finds that the Department’ s collapsing determination is supported by

substantial evidence and is otherwise in accordance with law.

IV.D.la BULK AND BAGGED

WHETHER THE DEPARTMENT SDETERMINATION TO BASE NORMAL
VALUE ON BOTH BAGGED AND BULK HOME MARKET SALESOF THE
FOREIGN LIKE PRODUCT WAS SUPPORTED BY SUBSTANTIAL
EVIDENCE AND OTHERWISE IN ACCORDANCE WITH LAW.

The Department considers sales in the export country to form a viable market for

comparison with sales to the United States under its regulations, if the: “aggregate quantity of

the foreign like product sold by an exporter or producer in a country is5 percent or more of the

306/ CeramicaRegiomontana, S.A. v. United States, 810 F.2d 1137, 1139 (Fed. Cir. 1987).

307/  Since substantially all of the details underlying this evidence is proprietary, the Panel is
foreclosed from revealing it. However, the Panel concludes that the record contains such
relevant evidence as a reasonable mind might accept as adequate to support the Department’s
conclusion regarding satisfaction of the “significant potentia” prong of the test for collapsing.
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Universal Camera Corp. v.
NLRB., 340 U.S. 474, 477 (1951) (quoted in Matsushita Elec. Indus. Co.v. United States, 750
F.2d 927, 933 (1984).
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aggregate quantity of its sales of the subject merchandise to the United States.”308/ As
explained in the Ordinary Course of Trade section,309/ Commerce decided to compare Type |
United States saleswith Type | Mexican sales. 310/  During the Fifth Review, CEMEX
requested the Department to limit the comparison only to Type | salesin bulk form, since that
was the only form of cement sold in the U.S. by CEMEX during the POR. The Department had

followed this procedure in in its prior administrative reviews.31l  The Department, however,

308/ 19 C.F.R. 8351.404 (b)(2).
309/ Seesupraat Part1V.B.

310/  Although not an issue raised in this review, the Panel notes that there is no explanation as
prescribed by the statute (19 U.S.C. §1677(16)) in the Final Results as to why Type | cement in
general (with no distinction between bulk or bagged) was determined by the Department to be
similar or like merchandise. The Department merely states: “However, the Department has
followed the dictates of the statute and our regulations and compared sales of similar
merchandise (i.e., Type | cement) to the product sold in the United States, adjusted for
DIFMER.” Fin. Res. at 17154. Later in the Final Results, when addressing CEMEX’ s assertion
that the calculation of normal value should be limited to home market sales of bulk cement, the
Department assumes without explanation that the foreign like product is Type | cement and
asserts that normal value should be calculated by taking into account “the entire universe of Type
| sales’, that is, bulk and bagged sales of Type | cement. 1d. at 17154. It isfurther noteworthy
that the Department offered no explantion in its Preliminary Results of why Type | cement was
chosen as the like product: “However in situations where identical product types cannot be
matched, the statute expresses a preference for basing NV on similar merchandise [citations
omitted]. Therefore we have based NV on sales of Type | cement, since they are representative
of CEMEX’s sales of similar merchandise adjusted for * differences in merchandise’ (DIFMER)
based on the methodology [i.e. DIFMER] above.” Prelim.Res. at 51680.

311/ In the original investigation, CEMEX’s salesin the U.S. were both bulk and bagged. Thus, the
Department “compared U.S. sales of bagged cement to home market sales of bagged cement, and
... compared U.S. sales of bulk cement to home market sales of bulk cement.” 55 Fed. Reg.
29,244 , 29245 (1990). Inthefirst administrative review, there were sales of both bulk and
bagged in the U.S.. The Department required transaction-specific data for both, and separately
compared U.S. and home market sales of bagged and U.S. and home market sales of bulk. 58
Fed. Reg. 6,113, 6,114 (1993) and 58 Fed. Reg. 25,803 (1993). In the second administrative
review, CEMEX sold only bulk Type Il cement inthe U.S. and the Department determined that
Type Il cement sold in Mexico was outside the ordinary course of trade. Consequently, the
Department compared U.S. sales of bulk cement (Type I1) with home market bulk sales of Typel
cement, which was affirmed in CEMEX, S.A. v. United States, 20 CIT___, aff'd 133 F.3d 897

(continued...)
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determined that both bagged and bulk would be used for its calculation of NV. CEMEX
challenges this action, and thereby poses the following issue for this Panel to decide: Whether the
Department’ s determination to base normal value on both bagged and bulk home market sales of
the foreign like product was supported by substantial evidence and otherwise in accordance with
law. A description of the parties’ positionsisfollowed by the Panel’ s decision and analysis.

1 Arguments of the Participants

The Department

The Department claims that it—

included the entire universe of Type | salesin its calculation of
normal value because bulk and bagged sales constitute identical
merchandise. The only difference between these productsisthe
packaging; therefore the Department has made an adjustment for
packaging differences. In addition, as stated in the level of trade
section, [312/] the Department has determined that CEMEX sold

311/  (...continued)
(Fed. Cir.1997). See CEMEX’sPanel Rule 57(1)Brief at 57-59. During the POR involved in
the third administrative review, the Department did not have CEMEX report home market sales
for bagged Type | cement since it was not necessary for comparison purposes. In the fourth
review, Commerce accepted the submission by CEMEX of total sales value and sales volume
information regarding home market sales of bagged Type | cement, but did not request
transaction-specific salesinformation for bagged Type | cement. CEMEX’s Panel Rule 57(1)
Brief, at 57-59.

312/  After finding that CEMEX and CDC had only one stage of marketing, the Department:

“examined the selling functions performed by CEMEX [and CDC] with respect to both
markets to determine if U.S. sales can be matched to home market sales at the same
LOT. For the U.S. market, CEMEX [and CDC] reported that all sales were made on a
CEP basis. Thelevel of trade of the U.S. salesis determined for the CEP rather than for
the starting price. In the instant review, the CEP sales reflect certain selling functions
such asinventory maintenance, pre-sale warehouse expenses, and indirect selling
expenses incurred in the home market for the U.S. sale. . . . [T]hese same selling
functions are also reflected in CEMEX’ s [and CDC'’s| home market sales to end-users
and ready-mixers. Therefore, the selling functions performed for CEMEX’s [and
CDC' s] CEP sales are not sufficiently different from those performed for CEMEX’ s [and
(continued...)
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at one leve of trade in the home market; therefore, comparing by
discreet channel of distribution is not warranted as thereis only
one level of trade and one channel of distribution at that level.
Therefore we have not calculated normal values for each channel
of distribution as requested by CEMEX . . .313/

The Department argues that it correctly rejected CEMEX’ sinvitation to limit the

universe of home market comparison sales to those made in bulk form. According to the

Department, the statute requires comparisons with all sales of the foreign like product and Type |

cement sold in bags could not be physically distinguished from Type | cement sold in bulk.314/

For the Fifth Review, Commerce compared United States sales of bulk cement (the only form

sold in the United States) to home market sales of both bulk and bagged cement.315/ The

Department emphasizes that “bulk and bagged sales constitute identical merchandise.” 316/

312/

313/

314/

315/

316/

(...continued)
CDC' 5] home market salesto consider CEP sales and home market salesto be at a
different level of trade. Although there may be differences between the marketing
stages, these differences are not borne out by an analysis of the selling functions for the
home market and CEP sales, which are largely the same. Therefore [Commerce]
determined that there are no differencesin levels of trade and neither alevel of trade
adjustment nor a CEP offset was warranted in the instant review.”

Fin. Res, 62 Fed. Reg. 17,157.

Id., at 17,157

Department Panel Rule 57(1) brief. Commerce notesthat it adjusted NV for differencesin
packaging, and the Department’ s comparison methodol ogy was consistent with its determination
that all CEMEX home market sales were made at the same level of trade. Id.

According to CEMEX, during the review period, it sold [ ] tons of Type | bagged cement to
unaffiliated home market customersand [ ] tonsto affiliated customers. Asfor its Type | bulk
sales, CEMEX reported that [ ] tonswent to unaffiliated customersand[ ] tonswent to
affiliated customers. Thus, says Commerce, CEMEX’ s bagged salesin Mexico were [roughly
double] its bulk sales by weight. Department Panel Rule 57(1) brief, at 92.

Department Panel Rule 57(1) brief, at 93. CEMEX contends that Commerce’s conclusion that

bulk and bagged cement of the same cement types are identical isincorrect. CEMEX Reply at

40. CEMEX arguesthat it provided the Department with information establishing that Typell
(continued...)
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Packaging differences, Commerce explains, are the only differences between bulk and bagged
cement and the Department has adjusted for these differences.317/ Moreover, Commerce argues,
“the Department has determined that CEMEX sold at one level of trade in the home market;
therefore, comparing by discrete channel of distribution [i.e., bagged versus bulk] is not
warranted as thereis only one level of trade and one channel of distribution in that level.” 318/
Further, according to Commerce, the statute does not compel CEMEX’ s preferred
comparison methodology.319/ The plain language of 19 U.S.C. § 1677(16) (1995), argues
Commerce, requires Commerce to base foreign market value on non-identical but similar
merchandise (here, Type | cement), rather than on constructed value when sales of identical
merchandise have been found to be outside the OCT. 320/ Moreover, contrary to CEMEX’s
assertion, the Department argues, it has compared United States sales of cement in bulk form to
home market salesin bagged form in other administrative reviews.32Y  |n addition, Commerce
argues that CEMEX’ s contention that the Department has always compared bagged-to-bagged

and bulk-to-bulk in the context of the Mexican cement casesisfase.322/  Commerce notes that

316/  (...continued)
bagged cement was not “ approximately equal in commercial value” to Type | cement sold in
bulk. See Prop. Doc. #1 at 10." CEMEX Panel Rule 57 (2) brief, at 40.

317/  Department Panel Rule 57(1)brief, at 93.
318/ Id., (citing 62 Fed. Reg. 17, 165).
319/ 1d.

320/ Id., at 94 (citing CEMEX, 133 F.3d at 904).

321/ 1d., at 95-96 (referencing Gray Portland Cement and Clinker from Japan, 60 Fed. Reg. 43,763).

322/ 1d., at 98. CEMEX repliesthat Commerce is. “disingenuous for failing to note that in itsfinal
determination in the original investigation the Department rejected CEMEX’ s position and
(continued...)
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in the Third and Fourth Reviews the Department used best information available and thus made
no comparisons at al.323/ Commerce asserts that CEMEX’ s own submission before the
Department supports Commerce’ s approach in this case. According to Commerce, CEMEX
argues that “whatever price differential exists ‘is due to the fact that distribution expenses,
particularly packaging, handling and freight, are greater for bagged cement.’” 324/

Finally, the Department argues, the panel should reject CEMEX’s “ belated attempt to
supplement the record with a self-serving reconstruction of its sales data, and should strike this
attachment [Exhibit 4 to CEMEX’s brief].” 325/

CEMEX

All sales of Type Il cement by CEMEX in the United States and Mexico during the Fifth
Review period were made in bulk form.326/ Home market sales of Type | cement were madein
both bulk and bagged form. 327/ CEMEX argues that “consistent with Commerce price

comparisons in the original investigation and the first two administrative reviews, United States

322/  (...continued)
established the principle for this order that ‘[the Department] compared U.S. sales of bagged
cement to home market sales of bagged cement, and [the Department] compared U.S. sales of
bulk cement to home market sales of bulk cement.’” Id., at 38(citing 55 Fed. Reg. 29,244,
29,245 (1990)).
323/ 1d.
324/  1d.(citing P.R. 12 at 20)(emphasis by Department).

325/ 1d., at 108. CEMEX repliesthat Commerce evades the “damning information” contained in
Exhibit 4, not by disputing its accuracy, but by simply trying to make it disappear. 1d., at 42.

326/ Id. at 53.
327/ Id., at 53-54.
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sales of bulk cement must be compared only to home market sales of bulk cement.” 328/ CEMEX
notes that in other cases Commerce has compared bulk United States sales to bulk home market
sales and bagged United States sales to bagged home market sales.329/

Moreover, according to CEMEX, home market sales of bagged cement would have been
relevant only if there were no home market sales of bulk cement. 330/ “[B]oth home market
sales of Typell cement in bulk or Type | cement in bulk provide a viable home market for
comparison purposes with United States sales because home market sales of each cement typein
bulk are greater that 5% of U.S. sales.” 33V

CEMEX disputes Commerce' s reasoning that the only difference between bulk and
bagged cement is the packaging. 332/ “Data contained on CEMEX’ s home market sales tape
establish that Commerce’ s assumption that the packaging adjustment accounted for any pricing
differential between Type | bagged and Type | bulk cement was grossly mistaken.” 333/

Southern Tier

Petitioners argue that CEMEX does not contest Commerce’ s finding that Type | cement

328/ 1d., a 54. “In comments to the preliminary results, CEMEX argued that regardless of whether
Commerce based normal value on home market sales of Type Il cement (identical merchandise)
or Type | cement (similar merchandise), and regardless of whether Commerce determined that
home market and United States sales were made at asingle level or at multiple levels of trade,
Commerce, in order to ensure fair price-to-price comparisons, should have calculated normal
value on the basis of home market sales of bulk cement, because all United States sales of
cement were bulk cement sales.” Id., at 55.

329/ 1d., at 59-60.

330/ Id., at57.
331/ Id. a 60.
332/ Id., at 61.

333/ 1d., at 62-63 (see proprietary data).
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sold in bulk and Type | cement sold in bags constitute identical merchandise.334/ Nor does
CEMEX, Petitioners claim, argue that the statute prohibits Commerce from comparing
merchandise sold in bulk with merchandise sold in packaged (i.e, bagged) form.33%/ In
addition, Petitioners argue, CEMEX *“clearly concedes that (1) the statute requires comparing U.
S. salesto home market sales of the same merchandise and (2) Type | cement sold in bulk and
Type | cement sold in bags are identical merchandise, except for packaging.” 336/ Consequently,
concludes Petitioners, “there is no genuine legal issue, and the Panel should affirm Commerce's
determination to include both bulk and bagged Type | cement in the calculation of normal
value.337/

Petitioners point to the Department’ s reasoning in Japanese Cement, 60 Fed. Reg.

43,763 as evidence that Commerce’ s decision for the Fifth Review is consistent with its
treatment of other similar matters.338/ Petitioners note that, contrary to CEMEX’ s allegations,
Commerce reached no definitive conclusion regarding whether to compare United States sales of

bulk cement with home market sales of both bulk and bagged sales in the second, third, and

334/  Southern Tier Panel Rule 57(1) brief, at 54.

335 1d.

336/ Id. at 55.

337/ 1d. Petitioners stressthat it would in fact be contrary to the statute for Commerce to exclude
bagged sales from the normal value calculation.

338/ Id., at 56. Petitioners also cite Calcium Aluminate Cement Clinker and Flux from France, 59
Fed. Reg. 14,136, 14,344 (1994); Gray Portland Cement and Clinker from Venezuela, 56 Fed.
Reg. at 56,391; Frozen Concentrated Orange Juice from Brazil, 57 Fed. Reg. 3,995 (1992); and
Industrial Phosphoric Acid from Israel, 52 Fed. Reg. 25,440, 25,442 (1987).
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fourth reviews. 339/ Petitioners also dispute CEMEX’s contention that Commerce's
determination to include Type | bagged cement in the calculation of NV was not supported by
substantial evidence on the record. 340/ Petitioners note that Commerce’ s determination was
based on two separate and independent findings: (1) that Type | bulk cement and Type | bagged
cement are identical merchandise; and (2) that CEMEX sold Type | bulk and Type | bagged
cement at the same level of trade.341/ Because CEMEX, according to Petitioners, has not
contested that sales of bulk and bagged cement were made within the same level of trade and the
same channel of distribution, the panel should affirm Commerce's determination. 342/

In addition, Petitioners argue that CEMEX twists Commerce' s findings regarding bulk
and bagged cement. According to Petitioners, “CEMEX challenges Commerce' s supposed
‘determination that the price differential between bagged and bulk cement was solely due to
packing differences, and that the packing adjustment to normal value eliminated any price
differential between bulk and bagged cement.”343/  However, Petitioners say, Commerce made
no such finding. They argue that “ Commerce found that the only difference in the two forms of
merchandise was in the packaging. It plainly did not make any finding regarding any price

differential between bulk and bagged cement or the reasons why any such differential may have

339/ 1d., a 57 notel7 (citing CEMEX at 57-59).

340/ Id. at 59.
341 Id.
342/ Id.

343/ 1d. at 60 (citing CEMEX at 61).
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existed.” 344/ Thus, continues Petitioners, CEMEX’s argument “that the prices of bulk and
bagged cement differ for reasons other than packing costs, including ‘ differencesin distribution
and handling expenses due to the fact that bulk and bagged cement required different equipment
used to transfer bulk and bagged cement from storage to the customer’” isirrelevant.345/
Petitioners conclude, Commerce simply made no finding with respect to differences in the prices
of bulk and bagged cement.346/

2. Discussion and Decision of the Panel

In identifying aforeign like product upon which to base NV, the principal objectiveisto
find a product that offers a“fair comparison” between the export price and normal value. This
objective of finding as close a match as possible between the U.S. sold product and the one sold
in the foreign home market is reflected in the GATT Agreement on Antidumping347/ aswell as
the U.S. implementing legislation.348/ In essence, it is the understanding of the Panel that the
goal isnot to compare, hypothetically speaking, “applesto apples’, but rather to compare the
specific subject merchandise of apples to specific kinds of similar applesin the foreign home

market that have the similar purpose, similar prices, etc. The purpose of the “like product”

344/ 1d., at 61

345 1d., at 62

346/ 1d. According to Petitioners, CEMEX’s argument makes no sense because Commerce would
adjust NV to account for any demonstrated differencesin freight and handling expenses between

bagged and bulk cement. Id., at 63.

347/  See Agreement on Implementation of Article VII of the General Agreement on Tariffsand Trade
1994 (Antidumping), at Arts. 2.4 and 2.6.

348/  19U.S.C. 1677b provides: “afair comparison shall be made between the export price or
constructed export price and normal value.”
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process prescribed by the new GATT Agreement34Yis to identify merchandise that is as close as
possible, if not identical, to the subject merchandise, and then, if just similar, to adjust for
differencesin order to have as close (and fair) a comparison as possible.

Consistent with thisaim of making fair comparisons, 19 U.S.C. 1677(16) providesa
three-step hierarchy of possibilities-- from the identical, i.e. identical merchandise, to the similar,
to the reasonably comparable merchandise. Most preferred pursuant to this statute is identical
merchandise, i.e. merchandise in the foreign home market that is the same as that sold in the
importing country. 19 U.S.C. 1677(16)(A). When such merchandise is not available, then
similar or like merchandise sold in the foreign home market is sought. 19 U.S.C. 1677(16)(B).
Finally, should similar merchandise be unavailable, then the statute prescribes the Department to
use reasonably comparable merchandise. 19 U.S.C. 1677(16)(C). In each of these categories,
the statute specifies criteria. It provides:

The term “foreign like product” means merchandise in the first of the following
categories in respect of which a determination for the purposes of part 11 of this
title can be satisfactorily made:

(A) The subject merchandise and other merchandise which isidentical in

physical characteristics with, and was produced in the same country by

the same person as, that merchandise.

(B) Merchandise --

(1) produced in the same country and by the same

person as the subject merchandise,

(i1) like that merchandise in component material or materials and
in the purposes for which used, and

(ii1) approximately equal in commercial value to that
merchandise.

349/  Seesupranotes 347 and 348.
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(C) Merchandise --
(1) produced in the same country and by the same person and of
the same general class or kind as the subject merchandise,
(i1) like that merchandise in the purposes for which used, and

(i) which the administering authority determines may
reasonably be compared with that merchandise

As indicated above,350/ the Department was unable to use identical merchandise in this
case to compare to the subject merchandise because it found that Type 11 bulk cement sold in
Mexico was not sold in the “ordinary course of trade.”351/  Accordingly, the Department
applied part (B) of the statute to find that Type | cement in both bulk and bagged presentations
was “similar to” or “like” the Type Il cement sold only in bulk in the United States. In doing so,
Commerce stated:

The Department has included the entire universe of Type | salesin its calculation of

normal value because bulk and bagged sales constitue identical merchandise. The only

difference between these products is the packaging; therefore, the Department has made
an adjustment for packaging differences. In addition, as stated in the level of trade
section of thisnotice..., the Department has determined that CEMEXsold at one level of

trade in the home market; herefore, comparing by discreet channel of distribution is

not warranted as thereis only one level of trade and one channel of distribution in that
level 352/

In reviewing the Department’ s decision, we are ever-mindful and even vigilant that the

applicable standard of review must be applied properly.353/  Aswe stated above354/ and,

350/  Seesupra note 312-314 and accompanying text.
351/  Seesupra Part V. B. of thisOpinion.

352/ Fin.Res. at 17165.

353/  SeesupraPart I11.B of this Opinion.

354/ Id.
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indeed, as governed by statute, 355/ this Panel will uphold an agency’s decision when it is
supported by substantial evidence and otherwise in accordance with law. It will not reweigh
evidence or substitute its judgment for that of the agency. The Department is entitled to
deference, depending upon the “the thoroughness evident in [its] consideration, the validity of its
reasoning, [and] its consistency with earlier and later pronouncements....” We emphasize that
the Panel is not a*“rubber-stamping” body; if it servesits function as a substitute for a domestic
court of review, it must insist on rational connections between the facts and agency choices, as
well as adequate explanations of agency decisions. With respect to interpretations of law for
which the Department is mandated by Congress to implement, deference is appropriate for
“reasonable” 356/ ones, and for “ permissible construction[s]” 357/ “if the statute is silent or
ambiguous with respect to the specific issue.” 398/ Moreover, the Panel found it helpful to be
reminded of its clarification of the standard of review earlier in this opinion:359/

“*[N]o deference is due to agency interpretations at odds with the plain language of the

statute itself. Even contemporaneous and longstanding agency interpretations must fall

to the extent they conflict with statutory language.” Moreover, the Department’ s efforts
at statutory interpretation must, when appropriate, take into account the international

355/  See NAFTA Annex 1911 and section 516A (b)(1)(A)of the Tariff Act of 1930, as amended,
which requires the Panel to “hold unlawful any determination, finding, or conclusion found...to
be unsupported by substantial evidence on the record, or otherwise not in accordance with
law....”

356/ _Seesupranote 57 and accompanying text.

357/  American Lamb Co. v. United States, 785 F.2d 994,1001 (Fed. Cir. 1986), citing Chevron
U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837, at 843 note 11 (1984).

358/ Id.
359/  Seesupranotes 68-70 and accompanying text.
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obligations of the United States.” 360/

The case of Koyo Seiko Co., Ltd., v. United States, 66 F. 3d 1204 (Fed. Cir. 1995), has

been cited frequently to demonstrate the considerabl e deference granted by courts to the
Department’ s exercise of its discretion in devising a methodology for determining the
comparability of merchandise. But its frequent invocation to validate the Department’s action
here ignores crucia language contained in the very sentence most often cited. That case stated
that the Department was entitled to deference for the exercise of its discretion in devising a
methodology for determining the comparability of merchandise “under the statute.” 361 The
Panel 362/ haslittle difficulty understanding pursuant to our standard of review elucidated above,
that the Department is not entitled to deference when it interprets a statutory provision contrary
to its unambiguous, plain-reading.363/

The provision in question, 81677(16)(B), prescribes that the merchandise which could
be the “foreign like product” is merchandise that is like the subject merchandise (Type Il bulk)

because it: is produced in the same country; is produced by the same person; has like component

360/  Id. (citations omitted).

361/  Theactua quoteis: “We agree with the government that Congress has implicitly delegated
authority to Commerce to determine and apply a model-match methodology necessary to yield
‘such or similar’ merchandise under the statute.” Koyo Seiko Co., Ltd. v. United States, 66
F.3d at 1209-10.

362/ ThePandlistsjoining in the majority decision are: Panelists Dr. Jorge Adame Goddard, Dr.
Hector Cuadray Moreno, Robert E. Lutz and Dr. Jorge A. Witker Velasquez. Panelist Endsley
prepared a dissent.

363/  SeesupraPart 111.B.2 of this Opinion.
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materials; is used for like purposes; and is approximately equal in commercial value.364/ Thus,
the statute directs the Department to determine which merchandise is the foreign like product by
analyzing the different candidate merchandise that satisfy those requirements and to select among
them the one which is, according to these criteria, the most like or similar to the subject
merchandise. 1f Congress had intended to grant the Department unbridled discretion here as
suggested by the Department and its misreading of the Koyo Seiko case, 365/ the statute would
be silent about any requirement. It isnot. The Panel haslittle trouble discerning from the
statutory provision that the Department must establish by substantial evidence that the like
product is produced in the same country and by the same person as the subject merchandise, that
it islike the subject merchandise in component material (s) and used for similar purposes, and
approximately equal in price.

Moreover, the Department appears to place the weight of its decision on its finding of
the similarity of physical characteristics, and expressly concludes that the only difference
between bulk and bagged cement was packaging.366/ We believe this reliance--for which there
has been several cases cited because they “appear” 367/ to give such weight368/and therefore

support the Department’ s discretion to give primary weight to the comparison of physical

364/ 19U.S.C. § 1677(16).

365/  See supra note 361and accompanying text.

366/ Fin. Res, 62 Fed. Reg. at 17165.

367/  SeeDissent by Panelist Harry B. Endsley.

368/ E.g., United Engineering & Forging v. United States, 779 F. Supp. 1375, 1381-82 (Ct. Int’| Trade
1991); Kerr-McGee Chemical Corp. v. United States, 741 F. Supp. 947, 951-52 (Ct. Int’| Trade

1990); Monsanto Co. v. United States, 698 F. Supp. 275, 277 et seq. (Ct. Int’'| Trade 1988). Note
that none of these decisions binds this Panel.
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characteristics of the foreign like product--is unfounded simply on a plain-reading of the statute.
While the statute does consider physical characteristics significant as a factor in subpart (A),
where the like product has identity with the subject merchandise, subparts (B) and (C) of
81677(16) emphasize other factors. Thus, where the Department is freer to look to comparable,
rather than identical, merchandise for the like product, the “purposes’ for which the
merchandise is used is more relevant than comparability on the basis of component materials or
prices. 369/

The Panel further notes the intent of Congress to prescribe a precise methodology is
evident from contrasting 81677(16)(A)and (B) with the requirements of the previous paragraph,
81677(15), which states the methodology for determining if merchandise is “outside the ordinary
course of trade.” In 81677(15), the law requires that the subject merchandise should be
compared (regarding its sales conditions and practices) with “merchandise of the same class or
kind,”370/ whereas §1677(16)(A)and (B) requires the comparison with merchandise which must

meet other requirements.

369/  According to subparagraph C of 81677(16), if thereis no merchandise that can fulfill the
requirement of subparagraph B (i.e. merchandise that could be regarded as “like merchandise” in
comparison to the subject merchandise), then the Department may determine the foreign like
product with more freedom, taking into consideration merchandise “of the same general class or
kind (instead of merchandise alike in component materials). But even in such acasein which the
statute grant some discretion to the Department, it notably requires that the merchandise that
could be regarded as foreign like product, apart from being produced in the same country and by
the same person, should be like the subject merchandise in the purposes for which it is used.
Congress emphasized this factor (purposes for which the merchandise is used) as a distinguishing
criterion, and indicates that differences in such purposes are more relevant than differencesin
component materials or prices.

370/ 19 U.S.C.81677(15).
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Other than the Koyo Seiko case which was distinguished37Y/| none of those cited by the
Department and by those who support it on thisissue372/ is binding on this Panel ,373/ and do
not address the issue present here: whether the Department properly interpreted and applied the
statute in this case. Noneisdispositive in changing the reality that the plain-meaning of
1677(16) requires the Department to select alike product that satisfies the criteria set forth in (B)
of the statute.

Finally, the reliance of the parties on the Chevron case374/ as compelling deference to
the Department’ s inter pretation of the applicable statute is simply misplaced. That case, as
indicated above, 379/ requires courts to defer to agenciesin interpreting statutes they are
mandated to implement when there is ambiguity or confusion. There is none here--the statute
specifically prescribes the satisfaction of certain criteria

Thus, the question of whether the Department applied this statute “in accordance with

371/  See Koyo Seiko discussion, supra note 361 and accompanying text.

372/ Seeed., United Engineering & Forging v. United States, 779 F. Supp. 1375 (Ct.Int’|
Trade 1991), NTN Bearing Corp. Of Americav. United States, 747 F.Supp. 726 (Ct. Int’|
Trade 1990), Kerr-McGee Chemical Corp. v. United States, 741 F. Supp. 947 (Ct.Int’|
Trade 1990), Monsanto Co. v. United States, 698 F. Supp. 275 (Ct. Int’| Trade 1988),
Replacement Parts for Self-Propeled Bituminous Paving Equipment from Canada, USA-
90-1904-01(Opinion May 15, 1992), Certain Corrosion-Resistant Carbon Steel Products
from Canada, USA-93-1904-03 (Opinion October 31, 1994), Certain Cut-to-L ength
Carbon Steel Plate from Canada, USA-93-1904-04 (Opinion October 31, 1994), Japan
Cement, 60 Fed. Reg. at 43,763, Calcium Aluminate Cement Clinker and Flux from
France, 59 Fed. Reg. 141,136 (1994), Gray Portland Cement and Clinker from Venezuela,
56 Fed. Reg. 56,391, Frozen Concentrated organge Juice from Brazil, 57 Fed.Reg.3,995
(1992), Industrial Phosphoric Acid from Israel, 52 Fed. Reg. 25,440 (1987).

373/  SeePart Il of this Opinion.
374/ 467 U.S. 837 (1984).
375/  SeesupraPart Il of this Opinion.
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law” isbefore us. We conclude it did not. In the Fifth Administrative Review, the Department
did not observe the comparing methodology specifically prescribed in the law: the Department
did not make an analysis of which merchandise could be “like merchandise” according to section
§1677(16)(B) or §1677(16)(C). The Department, as cited above, 376/ merely, and deficiently,
affirmed that cement Type | (bulk or bagged) was the foreign like product and explained that
bulk and bagged Type | are physically the same merchandise. It did not, as prescribed by statute,
identify the like merchandise by taking into account the other factors that also need to be
satisfied--similarity to the subject merchandise in component material, in the purposes for which
the merchandise is used, and in prices.377/

According to The Timken Co. v. United States378/, the spirit of 1677(16)(B) is that the

Agency should determine, among two or more merchandises, which isthe most similar to the
subject merchandise. The court states:

[T]he ITA must determine which of these productsis most similar to
merchandise sold in the United States... The arrangement of definitionsin the
statute is such that the requirement that the ITA choose merchandise within the
first applicable definition amounts to a requirement that it choose the most
similar merchandise -at least insofar as the broad statutory definitions of “such
or similar merchandise” are concerned. The spirit if not the letter of this
requirement obligates the agency to also ascertain what constitutes the most
similar merchandise from within a given definition.379/

In the present case, according to that precedent, Commerce should choose between the

376/  See supra note 350 and accompanying text.

377/  Seealso, Timken Company v. United States, 630 F. Supp. 1327 (Ct. Int’| Trade 1986).

378/ Id., at 1336-38.

379/ 1d. (Emphasis added.). Note a so pages 1398-1339, where the court again states the need to
determine the most similar merchandise.
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two merchandises that fall within the requirements of subsection (B), i.e. cement Type | bulk and
cement Type | bagged, which of them is the most similar merchandise to cement Type |1 bulk.

Moreover, pursuant to the criteriafound in paragraph B and the scrutiny undertaken by

this Panel pursuant to our standard of review, the evidence in the record was insufficient to
support the finding by the Department that bagged Type | cement was “like” the subject
merchandise. On the other hand, the Panel discerns that the record of this Fifth Review
contained sufficient information to make this analysis that bagged cement Type | was different
from bulk. Proprietary Document #1 380/ contained information provided by CEMEX and
subject to Department verification that there were differences between bulk and bagged cement.
Without divulging the proprietary elements, the Panel can reveal that the information contained
there indicated that:

(@h)] The buyers of these products are not the same. Bulk is bought by ready mixers
and end-users, and bagged is sold to distributors. This meansthat in CEMEX’s
domestic level of trade38L/ there are different purposes for which both forms of
Type | cement are used: bulk is used for construction or production of concrete,
whereas bagged cement is used for resale.

2 The prices are different, and they are not due exclusively to packaging. In
Proprietary Document #1, there is an indication about the differencesin prices

and an assertion that there are differences. Also, in Appendix A-4 of CEMEX’s

380/ Propr. Doc. #1, at 20-21.
381/ The Department determined that there is only one level of trade. See Fin. Res. at 17165.
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initial brief, 382/ which this Panel decides is admissible, 383/ the prices of bulk
and bagged cement are compared with respect to whether they are with or
without packing. This price information is not new,384/ but rather an elucidation
of evidence already in the record, which the Department, as the Investigating
Authority, may have examined, but apparently ignored or disregarded.

3 Despite the assertion that a number of cases (none of which binds this Panel)
have decided that packaging is not a component material of the merchandise,385/
in this case the component material, packaging, does make the bagged cement

significantly different. The compelling logic for this point is the following: the

382/

383/

384/

385/

See CEMEX Panel Rule 57(1) Brief, at Appendix A-4.

Under NAFTA Art. 1904(3), which in turn refersto Annex 11, the Panel is required to apply the
standard of review set forth in 19 U.S.C. 81516A(b)(1)(B). That provision, therefore, requires
the Panel to “hold unlawful any determination, finding, or conclusion found...to be unsupported
by substantial evidence on the record or otherwise not in accordance with law.” (Emphasis
added). “On therecord” review further meansthat a Panel islimited in itsreview to only that
“information presented to or obtained by [the Department]...during the course of the
administrative proceeding....” 19 U.S.C. 8 1516A(b)(2)(A)(i). Finaly, the Department’s
regulations implementing these provisions with respect to agency consideration or inclusion in
the record of “untimely or unsolicited material”, 19 C.F.R.8 351.302(d)(1)(i) states in part that:
“the Secretary will not consider or retain in the official record of the proceeding...untimely filed
factual information, written argument, or other material....”
The Panel majority determines that Attachment #4 is admissible. Furthermore, itis

the opinion of the Panel majority that the evidence contained in that document is evidence
previously submitted and part of therecord. Seeinfranote 384. While the presentation

of that evidence (in chart form) was different than provided at the administrative hearing,
given the statutory requirement that the Department make its determination of  alike product
having determined its similarity of commercial value, the fact that CEMEX employed thisform
to present factual argument supporting its position does not concern thePanel majority with
respect to Attachment’ s admissibility.

The Department admitted at the Hearing of the Panel that it “will not argue that the data within
Attachment 4 weren't taken from data presented to the Department.... ” See Hearing Transcript,
at 25.

Seeinfranote 387.
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term “merchandise’, used in 81677(16) to describe “foreign like product”, is
commercialy significant. “Merchandise” isathing to be sold, and for that
purpose, packaging could be of substantial relevance. Although it is obvious that
cement Type |, as either bulk or bagged, isthe same “thing” or the same product,
it is not the same “merchandise.” According to the evidence in the record, Type |
bagged is not the same “merchandise’ because of the purposes for which it is
used, the clients and the prices of bagged cement are different from those of Type
| bulk cement. Simply stated, one might argue that if a purchaser of Type | bulk
cement received from the vendor Type | bagged cement, he/she could refuse that
merchandise as non-conforming merchandise.386/

Moreover the Department’ s statement that cement Type | bulk or bagged is the same
merchandise, and the explanation that packaging does not alter the product are not consistent
with its determination (Final Results, 62 Fed. Reg. 17165) to make a difmer adjustment for
packaging387/. According to Commerce Regulations (C.F.R. 353.57(8)(1997)) Commerce “will
make a reasonable allowance for differencesin the physical characteristics of merchandise”.

Thus, when Commerce made the difmer adjustment, it was arecognition that packaging is a

386/ Seee.g., UCC 2-314(2) indicating that goods are “ merchantable” if they are not “adequately
contained, packaged and |abeled as the agreement may require.”

387/  In Gray Portland Cement and Clinker from Japan, 60 Fed. Reg. a43763: “[T]hereis no physical
difference between the bagged and bulk cement sold in Japan”; Fresh Cut Roses from Ecuador,
60 Fed. Reg. at 7019, 7022 (1995): “packaging and presentation of roses in bunches and
bouguets do not transform the roses’; Red raspberries from Canada, 50 Fed. Reg. 19768,
19771(1985): “[t]he product isidentical whether packed in drums or pails’. In these statements
the essential isthe same: the product is not altered by packaging; but when packaging is
considered a physical characteristic of the merchandise, asit iswhen adifmer adjustment is
made, then packaging is a distinguishing el ement and a component of a merchandise.
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physical characteristic of bagged cement which distinguishes it from bulk cement.
Accordingly,the Department recognized bagged and bulk cement are different merchandises,
although they are the same product. Thus, the administrative determinations cited by the
Department are not relevant in this case to support its position that bulk and bagged cement are
the same merchandise except for packaging.

Thus, in applying the statute properly given the evidence available on the record,
the Panel finds that:

1 Bulk and bagged cement Type | are produced in the same country and by the
same person as the subject merchandise Type |1 bulk cement.

2. Type | cement in bulk is similar in component materials and in the purposes for
whichitisused. Typel cement bagged is not so similar in material because it has packaging, nor
isit similar in the purposes for which it is used within CEMEX’s domestic level of trade.388/

3. Type | cement bulk is closer in commercial value to Type Il cement bulk than
Type | cement bagged, since the price of the latter is higher by amost < >%.

This Panel mgjority, therefore, has no problem concluding, on the basis of the evidence
in the record and according to 19 U.S.C.81677(16), that the foreign like product in this caseis
Type | cement bulk, not bulk and bagged. In short, the Department’ s determination that foreign
like product was Type | cement in general (both bagged and bulk) is not supported by the
evidence in the record in which substantial differences between bagged and bulk cement were

demonstrated. In addition, the Department’ s determination is not in accordance with law since

388/  Therecord indicated that bagged is used for resale; bulk is used for construction or concrete
production in the domestic market aswell asin the U.S. market. See supra notes 326-333 and
accompanying text.
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two of the three statutory requirements are not met. The argument that both forms of Type |
(bulk and bagged) are the “like product” is not persuasive as the statute, as demonstrated by
earlier argument, requires consideration of other factors, specifically component materials,
purposes and prices. Consequently, thisissue is remanded to the Department so that it can re-
calculate NV on the basis of the price and sales of Type | cement bulk.389/

Asaresult of this Panel’ s decision that NV is remanded to the Department for its
calculation on the basis of Type | cement bulk, several issues presented by CEMEX become
moot and do not require our further consideration, or become partially affected by this decision:
(1) the issue of whether the Department improperly failed to compare U.S. and home market
sales made to th e same class of customers becomes moot,390/ because the customers for bulk
cement Typelll (i.e. ready-mixers and final users) are the same as those for bulk cement Typel;
(2) the issue of whether the Department’ s Final Results failed to deduct from NV verified freight
expenses for Type | bagged cement becomes moot,391/ since bagged cement Type | is not being
considered in the re-calculation of NV; (3) the issue of whether the Department improperly

conducted the “arm’ s length” test392/ is partially affected, since it should now be applied with

389/  Of coursg, it should be pointed out that Type | bulk cement satisfies the Department’ s regulations
(19 C.F.R. 351.404(b)(2))because cement Type | bulk sales represent more than five percent of
the U.S. sales of the subject merchandise. In the opinion of this Panel, it also allows for amore
fair price comparison, consistent with the underlying purposes of the Uruguay Round Agreement
and the U.S. implement law. See supra notes 308 and 310 and accompanying text.

390/ See CEMEX Panel Rule 57(1)brief, at 72-77.
391/ See CEMEX Panel Rule 57 (1) brief, at 77-87.
392/ See CEMEX Panel Rule 57(1) brief, at 88-92.
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respect to customers of bulk cement without regard to customers of bagged cement;393/and the

packaging adjustment to NV made by the Department394/ is now unnecessary. As noted,

Panelist Endsley dissents from each of these conclusions.

IV.D.1.b ARM'SLENGTH

WHETHER THE DEPARTMENT 'SAPPLICATION OF THE “ARM'S
LENGTH” TEST IN CONNECTION WITH SALESTO THE
AFFILIATED PURFCHASERS WAS SUPPORTED BY SUBSTANTIAL
EVIDENCE ON THE RECORD AND WASOTHERWISE IN
ACCORDANCE WITH LAW.

The Department's Regulation, 19 C.F.R. & 351.403(c), provides that:

“Salesto an affiliated party. If an exporter or producer sold the foreign like
product to an affiliated party, the Secretary may calculate normal value based on
that sale only if it is satisfied that the price is comparable to the price at which the
exporter or producer sold the foreign like product to a person who is not

affiliated with the seller.”

In addition, the Preamble to Commerce’ s Final Rules (to section 351.403) states:

Arm’'s length test. The Department’ s current policy isto treat pricesto an
affiliated purchaser as“arm’slength” pricesif the prices to affiliated purchasers
are on average at least 99.5 percent of the prices charged to unaffiliated
purchasers...

The Department agrees that a proper comparison focuses on the comparability of
prices charged to affiliated or unaffiliated purchasers. However, the Department
also agrees it should take into account differencesin levels of trade, quantities,
and other factors that affect price. For example, in comparing prices charged to
affiliated and unaffiliated purchasers, we would attempt to make comparisons on
the basis of sales made at the same level of trade.

393/

394/

See
See

infraat Part IV.D.1.b.

Fin. Res,, at 17,165.
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1. Argumentsof the Participants
Final Results

In the Final Results, the Department determined that there is only one level of trade
within the domestic market, and that “comparing by discreet channel of distribution or customer
category is not warranted.” 395/

CEMEX

CEMEX assertsthat it has three customer categories: distributors, end users and ready
mixers, and that prices are different for each category. CEMEX has only affiliated ready mixers.
Therefore to make afair comparison between pricesto affiliated and unaffiliated customers, the
Department should compare prices to affiliated ready mixers with prices to unaffiliated ready
mixers. Instead, the Department compared pricesto affiliated ready mixers with an average of
pricesto all kinds of non affiliated customers. This methodology gives distorted results, as
prices to distributors are higher than prices to end users or ready mixers.

CEMEX argues that the methodology employed by the Department in this caseis
contrary to law asit is against the Department's past administrative practice, in which customer
categories were taken in account. This practice is condensed in the Preamble to the
Department”s Final Rules which indicates that the Department “should take into account... other
factorsthat affect price,” such as customer categories. It also cites two cases: Certain Pasta
From Italy (1996), which states “it is appropriate to use customer categoriesin our arm’s length
test,” and Certain Hot-Rolled Carbon Steel Products from France (1993), in which the

Department took into account customer categories in applying its arm’s length test.

395/ Fin. Res, 62 Fed. Reg., at 17169.
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The Department

The Department asserts that as a consequence of the arm’s length test, only 6.92% of
the sales to affiliated purchasers were disregarded. In addition, the case Certain Pasta from
Italy396/ isa L TFV investigation, which has a different methodol ogy than the administrative
reviews. The case Certain Hot-Rolled Carbon Steel from France397/ was resolved under the
pre-URAA law, according to which the level of trade was considered by customer categories;
under the post URAA law, level of trade is determined by selling activities.

The information that CEMEX provides about price differences according to customer
categories, asin Exhibit 5 of its brief, should not be considered because it is not in the
administrative record.398/

2. Discussion and Decision of the Panel

There is no prescription binding the Department to consider customer categoriesin the
arm’s length test. The Preamble of the Department”s Final Rules does not prescribe the
methodology preferred by CEMEX. The two cases cited have no persuasive authority in that
sense.

On the other hand, the distorted results that the methodology employed by the
Department could give, are minimized once the foreign like product is cement Type | bulk. This

cement product is sold in very limited quantitiesto distributors. Therefore the pricesto

396/ 61 Fed. Reg. 30326 (1996).

397/ 58 Fed. Reg. 37,125 (1993).

398/ InitsReply brief, CEMEX assertsthat the information in Exhibit 5isin the record; it is based on
the computerized sales listing provided by Cemex.
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affiliated ready mixers are compared mainly with prices to non-affiliated ready mixers and end
users, and the differences of prices between these categories are minimal.
The Panel confirms as in accordance with law the methodology employed by the

Department in its arm’s length test, without regard to customer categories.

IV.D.2 CEP OFFSET
WHETHER THE DEPARTMENT’SDENIAL OF A CONSTRUCTED
EXPORT PRICE (CEP) OFFSET TO CEMEX AND CDC WAS
SUPPORTED BY SUBSTANTIAL EVIDENCE AND WASOTHERW!ISE
IN ACCORDANCE WITH LAW
1 Introduction
The antidumping statute, 19 U.S.C. § 1677b(a)(1)(B), after requiring that “afair
comparison ... be made between the export price or constructed export price and normal value’
states that NV shall be the price at which the “foreign like product” isfirst sold for consumption
in the exporting country (i) in the usual commercia quantities, (ii) in the ordinary course of
trade, and (iii) “to the extent practicable, at the same level of trade as the export price or
constructed export price....”399/  Thus, to the extent practicable, the Department will calculate
NV based on sales at the same level of trade asthe U.S. sale. However, if the Department is

unable to find salesin the comparison market at the same level of trade asthe U.S. sdle, it will

consider sales at different levels of trade, and may adjust NV to account for the differencein

399/ 19U.S.C. §1677b(a)(1)(B). Emphasisadded. As stated by the Department in the Preliminary
Results, “to the extent practicable, the Department will calculate NV based on sales at the same
level of trade asthe U.S. sale. When the Department is unable to find sale(s) in the comparison
market at the same level of trade as the U.S. sale(s), the Department may compare salesin the
U.S. and foreign markets at a different level of trade.” Prel. Res., 61 Fed. Reg. at 51680.
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levels of trade between the two markets. 400/ Under Paragraph (A) of 19 U.S.C. §
1677b(a)(7), such adjustments may take the form of either aLevel of Trade adjustment, if two
basic conditions are met, or under Paragraph (B), a CEP Offset adjustment, subject to the
limitations set out in that provision. Before either adjustment may be taken, however, the
Department must find that levels of trade do differ—if it finds that levels of trade do not differ,
or if findsthat it is able to compare sales at the same level of trade, the Department will not
make either a Level of Trade or a CEP Offset adjustment.401/

The statute governing Level of Trade and CEP Offset adjustments, 19 U.S.C. §
1677b(a)(7), is complex and therefore is quoted in full below:

Additional adjustments
(A) Levd of trade
The price described in paragraph (1)(B) shall also be increased or
decreased to make due allowance for any difference (or lack thereof) between the export
price or constructed export price and the price described in paragraph (1)(B) (other than
adifferencefor which allowanceis otherwise made under this section) that is shown to be
wholly or partly due to a difference in level of trade between the export price or
constructed export price and normal value, if the differencein level of trade—
(i) involves the performance of different selling activities; and
(i) isdemonstrated to affect price comparability, based on a pattern
of consistent price differences between sales at different levels
of trade in the country in which normal value is determined.

In acase described in the preceding sentence, the amount of the adjustment shall
be based on the price differences between the two levels of trade in the country in which
normal value is determined.

(B) Constructed export price offset
When normal value is established at alevel of trade which constitutes a
more advanced stage of distribution than the level of trade of the constructed export price,
but the data available do not provide an appropriate basis to determine under Paragraph

400/  Seethe Department’s February 14, 1996 Supplemental Questionnaire at 2. This introduction to
the relevant law is derived from the statute, the regulations, 19 C.F.R. § 351.412, and the
convenient summary contained in the SAA, at 159-161.

401/ SAA, a 150.
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b(A)(ii) a level of trade adjustment, normal value shall be reduced by the amount of
indirect selling expenses incurred in the country in which normal valueis determined on
sales of the foreign like product but not more than the amount of such expensesfor which
adeduction is made under section 1766a(d)(1)(D) of thistitle.

(Emphasis added)

Thus, in situations where the Department concludes that the U.S. and foreign markets
cannot be compared at the same level of trade, Paragraph (A) of the statute permits the
Department to adjust NV to account for any differencesin prices that are demonstrated to be
attributable to differencesin the level of trade of the comparison salesin each market. This
adjustment may either increase or decrease NV.402/ |t should be emphasized that the
Department may grant aLevel of Trade adjustment under the statute only where: (1) thereisa
differencein the level of trade, measured by the difference between the actual selling functions
performed by the sellers at the different levels of trade in the two markets, and (2) such
difference affects price comparability.403/ Thus, in terms of analysis, the Department first
looks to the question whether there are in fact different levels of trade based on the performance
of different selling activities. If the levels of trade do not prove to be different, no level of trade
adjustment will be made. If the levels of trade are determined to be different, then the
Department will look to the question whether the data establish that there is a pattern of price

differences. Again, if such a“pattern of price differences’ cannot be established, no Level of

402/ Under theregulations, 19 C.F.R. 8 351.412(c)(1)(iii), the Department must identify the level of
trade for the “foreign like product” by using for NV “the starting price or constructed value.”
For the “subject merchandise,” in the case of CEP, the Department must use “the starting price,
as adjusted under section 772(d) of the Act.” See 19 C.F.R. § 351.412(c)(2)(ii). The
adjustments to the starting price for CEP sales, as set forth in 19 U.S.C. § 1677a(d)(1), include:
(1) commissions for selling the subject merchandise in the United States; (2) direct selling
expenses (including credit expenses) attributable to U.S. economic activity; and (3) al indirect
selling expenses attributable to U.S. economic activity.

403/ Id., at 159.
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Trade adjustment will be granted.404/

Under Paragraph (B) of the statute, 19 U.S.C. § 1677b(a)(7)(B), the Department will

make a CEP Offset adjustment only if different levels of trade are established (once again by

measuring differences in selling functions in the home and U.S. markets), 405/ but “the data

available do not provide an appropriate basis’ for determining a Level of Trade adjustment.

Thus, if the Department is unable to ascertain a consistent pattern of price differences or if other

situations occur that limit the data available for analysis, 406/ the CEP Offset adjustment may

still be allowed in lieu of aLevel of Trade adjustment, although the CEP Offset will be

“capped” at the amount of indirect expenses deducted from CEP under 19 U.S. C. §

1677(d)(1)(D). However, another requirement of availability of the CEP Offset is that the NV

must be established at alevel of trade “more remote” from the factory than the level of trade of

the CEP, meaning that the Level of Trade adjustment, if it had been granted, would have

resulted in areduction of the NV .407/

Finally, as with all adjustments, the respondent bears the burden of establishing

entitlement to either the Level of Trade or CEP Offset adjustments, by furnishing sufficient

404/

405/

406/

407/

Id., a 160.

Asin the case of the Level of Trade adjustment, the Department’ sinitial inquiry regarding the
availability of a CEP Offset iswhether there arein fact differencesin the level of trade between
the U.S. and home markets, measured by the difference in actual selling functions carried on in
the two markets.

Id., at 160-61.

Id., at 161.
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information to the Department that demonstrates the appropriateness of such adjustment.408/
Inits Preliminary Results, the Department summarized the requirements for the

allowance of aLevel of Trade adjustment:

Inaccordancewith section 773(a)(7)(A) of the Act, if wecomparesales
at one level of trade to NV sales at a different level of trade, the
Department will adjust the NV to account for the differencein level of
trade if two conditions are met. First, there must be differences
between the actual selling functions performed by the seller at the level
of trade of the U.S. sales and thelevel of trade of the NV sale. Second,
the difference must affect price comparability asevidenced by apattern
of consistent price differences between sales at the different levels of
trade in the market in which NV is determined.
Prel. Res,, 61 Fed. Reg. at 51680

With respect to CEP sales, the Department also stated:

When CEPisapplicable, section 773(a)(7)(B) of the Act establishesthe
proceduresfor making a CEP offset when (1) NV isat amore advanced
level of trade, and (2) the dataavailable doesnot provide an appropriate
basisfor alevel of trade adjustment.

Based upon CEMEX’s and CDC’ s responses to the Department’ s original Sections A,
B and C questionnaire and to its February 14, 1996 supplemental questionnaire (related to level
of trade comparisons and adjustments), the Department concluded that the information
furnished by CEMEX *“was not sufficient to establish that the home market sales used to
determine normal value were at a different level of trade than its sales in the United States....
We examined the selling functions performed for each alleged level of trade and found that the
selling functions provided by CEMEX were the same for both. Therefore, we determined that

the two types of sales did not constitute different levels of trade.” 409/

408/ Id., at 161.
409/  Prel. Res., 61 Fed. Reg. at 51680.
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With respect to CDC'’s claim for a CEP Offset adjustment, the Department similarly
found that “the [verified] selling functions performed by CDC to end-users in the home market
and by Rio Grande Portland Cement Company [RGPCC] in the U.S,, after the CEP deductions,
were sufficiently similar to consider them to be at the same level of trade.” 410/

Inits Final Results, the Department undertook a much more extensive analysis of the
Issues, based on the arguments of the parties and otherwise. The Department initially noted that
the NV level of trade isthat of the starting price in the home market whereas, for both EP and
CEP, the relevant transaction for level of trade is the sale from the exporter to the importer.411/

To determine whether home market sales are at a different level of trade than U.S. sales, the
Department indicated that it examines “whether the home market sales are at different stagesin
the marketing process than the U.S. sales.”412/  The Department then emphasized the
importance of differencesin selling functions to the analysis:

Different levels of trade necessarily involve differences in selling
functions, but differencesin selling functions, even substantial ones, are
not alone sufficient to establish a difference in the level of trade. A
different level of tradeischaracterized by purchasersat different places

410/ Id.

411/  Fin. Res, 62 Fed. Reg. at 17156. The Department noted that while the starting price for CEPis
that of a subsequent resale to an unaffiliated buyer, under the statute, CEP is calculated “ by
removing from the first resale to an independent U.S. customer the expenses specified in section
772(d) of the Tariff Act and the profit associated with these expenses.” 1d. The Department then
observed that “[b]ecause the expenses deducted under section 772(d) represent selling activities
in the United States, the deduction of these expenses normally yields a different level of trade for
the CEP than for the later resale.”

412/ 1d. The Department went on to indicate that it reviews and compares “the distribution systemsin
the home market and U.S. export markets, including selling functions, class of customer, and the
extent and level of selling expenses for each claimed level of trade,” noting that claimed
customer categories such as“distributor,” “OEM,” or “wholesaler” are useful in that they
describe levels of trade but, without substantiation, such categories “are insufficient to establish
that aclaimed level of tradeisvalid.” |d.
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in the chain of distribution and sellers performing qualitatively or
quantitatively different functionsin selling to them.413/

Asit did in the Preliminary Results, the Department then noted that it will allow a
Level of Trade adjustment only “if [an established] differencein level of trade affects price
comparability” or will grant a CEP Offset adjustment to NV “if it iscompared to U.S. salesat a
different level of trade, provided the normal value is more remote from the factory than the CEP
sales, and we are unable to determine whether the difference in levels of trade between CEP and
NV affects the comparability of their prices.”414/

Based upon this recitation of the law, the Department then appeared to draw two
general conclusions concerning the data furnished by CEMEX and CDC in their questionnaire
responses. First, raising an issue not raised in the Preliminary Results, the Department
indicated that:

[W]e were unable to utilize the analysis submitted by the respondent
(CEMEX and CDC) (duetothefact that it reported the selling functions
performed by the producer/exporter to the unaffiliated purchaser in the
home market, as compared to the selling functions performed by the
related reseller to the unaffiliated purchaser in the U.S. market.415/

Thesecond general conclusion reached by the Department wasthat of the selling functions

performed by CEMEX and CDC to its customersin the home market, as reported in the variables

413/ 1d.

414/  1d. The Department goes on to note that the CEP Offset will be “the lower of the: (1) Indirect
selling expenses on the home market sale; or (2) indirect selling expenses deducted from the
starting price used to calculate CEP.” Fin. Res., 62 Fed. Reg. at 17156-57.

415/  1d., at 17157. Asto this point, the Department goes on to state that the statute directsit to
determine NV at the level of trade of the CEP sales, reflecting any CEP deductions under section
772(d) of the Act, in effect, a price exclusive of those selling expenses and profit associated with
economic activitiesin the United States. 1d.
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INVCARH, INDIRSH, and DISWARH, and the selling functions performed by CEMEX and CDC
onitssaesto its affiliated reseller in the United States, as reported in the variables DINVCARH,
DINDIRSU, and DISWARU, and none of these were “ sufficient to warrant aseparate LOT.” 416/

For purposes of this conclusion, the Department indicated that it found the following selling
functions and activities to occur in relation to CEMEX’s and CDC's sales of cement in both
markets. (1) inventory maintenance, (2) presale warehousing, and (3) other indirect selling
expenses.417/

Focusing specifically on CEMEX, the Department first rejected CEMEX’ s argument that
there were two levels of trade in the home market and two levels of tradein the U.S. market: “We
found that there is one stage of marketing—sales of cement shipped to end-users and ready mixers
in bulk and bagged form.”418/  Since all of CEMEX’s sales were reported on a CEP basis, the
Department then examined the record evidence and determined that:

[T]he CEP sales reflect certain selling functions such as inventory
maintenance, pre-sale warehouse expenses, and indirect selling
expenses incurred in the home market for the U.S. sale. As explained
above, these same selling functions are aso reflected in CEMEX’s
home market sales to end-users and ready-mixers. Therefore, the
selling functions performed for CEMEX's CEP sales are not
sufficiently different fromthose performed for CEMEX’ shome market
sales to consider CEP sales and home market salesto be at a different
level of trade.... Therefore, we have determined that there are no
differencesin levels of trade and neither aLevel of Trade adjustment

416/ 1d. CEMEX reported inventory maintenance costs in the datafields INVCARH and
DINVCARU, pre-sale warehousing in the fields DISWARH and DISWARU, and other indirect
selling expenses in the fields INDIRSH and DINDIRSU. See Department Panel Rule 57(2) brief,

at 163 note 112.
417/ Id.
418/ Id.
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nor a CEP offset was warranted in the instant review.”419/

With respect to CDC, the Department similarly found that there was only one level of
trade in the home and U.S. markets and that the selling functions performed in the two
markets—inventory maintenance, pre-sale warehouse expenses, and indirect selling
expenses—were the same in both markets. Thus, since there were no differencesin the levels

of trade in the two markets, neither aLevel of Trade adjustment nor a CEP Offset adjustment

was warranted.420/
2. Arguments of the Participants
Cemex

Inits Panel Rule 57(1) brief, CEMEX informs the Panel that it had claimed a CEP
Offset adjustment to NV because its NV level of trade (the sale by CEMEX to its unaffiliated
home market customers) was at a more advanced level of trade and included more selling
functions and activities than the CEP level of trade (the sale from CEMEX to its affiliated U.S.
reseller, Sunbelt Cement, Inc.(“ Sunbelt”)).421/ |ndeed, the selling activities undertaken by
CEMEX on its home market sales, but not incurred on its U.S. sales to Sunbelt “included
customer freight and delivery services (other than the payment of actual freight expenses),
advertising and sales promotion, inventory maintenance at distribution terminals, and other

sales support and services including sales personnel, technical service personnel, order

419/ Id.
420/ Id., at 17157-58.
421/ CEMEX Panel Rule 57(1) brief, at 66.
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processing personnel, and credit personnel.” 422/ Although noting that the selling functions
performed generally in the two markets were similar (with the exception of market research
done in the home market but not in the U.S. market), when the necessary deductions made
pursuant to 19 U.S.C. § 1677d(d)(1) are taken into account, the home market level of trade was
“far more advanced than the CEP level of trade.”423/ |n addition, CEMEX argues that since
there was “no level of trade comparable to the CEP level of trade ... in the home market,” it was
impossible to quantify any price differential between the NV level of trade and the non-existent
CEP level of trade in the home market, satisfying both of the requirements for a CEP Offset
adjustment.424/

CEMEX criticizes the Final Results, arguing that the Department’ s CEP Offset analysis
was “incorrectly limited” to those expenses which were incurred in both the home and U.S.
markets, and failed to determine whether the home market level of trade was more advanced
than the CEP level of trade, containing “substantially different and greater selling functions and
activities than the CEP level of trade.” 425/ CEMEX further criticizes the Department’s
analysis, stating that it “improperly compared broad categories of expense adjustments relevant
to the CEP and home market levels of trade, rather than analyze the actual selling activities and

selling functions of the two levels of trade.”426/ In addition, CEMEX criticizes the

422/ 1d.
423 Id., a 67.
24 |d.
425/ Id., at 68.

426/ 1d., a 69. CEMEX goeson to say that “asimilarity of incurred expenses in broadly defined
(continued...)
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Department’ s focus on expense fields (DINDIRSU, etc.) as opposed to analyzing individual
selling functions and sales activities, information which CEMEX asserts that it provided to the
Department in its various questionnaire responses.427/

CEMEX further aversthat once the selling activities attributable to U.S. economic
activity are taken out of consideration from the CEP level of trade, asrequired by 19 C.F.R. §
351.412(c)(ii), “it is apparent that the home market level of trade includes numerous selling
functions attributable to market research, after sale services and warranties, technical advice,
advertising and most expenses attributabl e to the domestic sales department (other than freight
arrangement and invoicing and order support) that are not provided by CEMEX to the affiliated
importer at the CEP level of trade.” 428/

CDC

CDC’'s Panel Rule 57(1) brief reviews the applicable law but also focuses on the
Department conclusion in the Sixth Administrative Review that a CEP Offset adjustment was
appropriate, arguing that the Department should have reached the same conclusion in the instant
review.429/ CDC also asserts, however, that it “ provided evidence ... in [questionnaire]
responses and at verification that the selling functions that CDC provides in the home market

are more extensive than the selling functions that it providesto its affiliated importer at the CEP

426/  (...continued)
expense fields cannot serve as a proxy for the required statutory and regulatory analysis of the
stage of distribution and specific selling functions and activities incurred in each level of trade.”

Id., at 69-70.
427/ Id., at 71
428/ Id.

429/ CDC Panel Rule 57(1) brief, at 46.
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level of tradein the U.S. (i.e., excluding expenses associated with all functions and services
performed by the importer to unaffiliated U.S. customers).”430/ Asillustrated in the selling
functions chart that CDC submitted to the Department in its March 15, 1996 questionnaire
response, CDC states that “the majority of the selling functions performed in the home market
were not performed for CEP salesin the U.S. market.” 431/

CDC further asserts that during the verification processit “explained that: (1) all of the
[described] selling functions were performed by CDC in the home market; and (2) CDC did not
perform such selling functions for the U.S. market.”432/ At verification, CDC provided the
Department with a number of documents in support of this proposition. At the U.S. verification
for RGPCC, similar documentation was provided confirming that CDC performed only “limited
selling functions for sales to its affiliated importer RGPCC.”433/

Based upon the evidence provided in questionnaire responses and at verification, CDC
believes that it “established that it provided significantly more selling functions to its home
market customers than to RGPCC, and that RGPCC, rather than CDC, provided these

additional selling functions to unaffiliated U.S. customers.” 434/

430/ Id., at47.

431/ 1d. (Emphasisinoriginal). CDC goes on to state that the selling functions performed in the home
market and not in the United States “include market research, technical advice, advertising,
customer approval, solicitation of orders/customer visits, sales promotion/discount programs, and
computer/legal/accounting/business system development.” Id., at 47-48.

432/ Id., at 48.

433/ 1d., at 49.

434/ 1d., a 50. CDC goes on to note that when the selling functions by RGPCC are excluded, “it is
self-evidence that substantially more selling functions are performed in the home market than in

(continued...)

119



Southern Tier

Inits Panel Rule 57(2) brief, Southern Tier first informs the Panel of the amendments
to the statute made by the URAA, changing the old automatic ESP Offset adjustment to the new
conditional CEP Offset adjustment, which is satisfied only if two statutory conditions are
satisfied: (1) sales on which the calculation of NV is based must be at a different and more
advanced level of trade than the sales on which the calculation of CEP is based, and (2) the
available data do not provide an appropriate basis to determine alevel of trade adjustment.435/
Relatedly, Southern Tier cites the general, as well as specific statutory, rule that the burden ison
the respondent to demonstrate that a CEP Offset adjustment is warranted.436/ |n particular, if
arespondent does not demonstrate that its home market and CEP sales are at different levels of
trade, the statute prohibits Commerce from making a CEP Offset adjustment.437/

Southern Tier notes that to determine whether sales are made at different levels of
trade, “the statute requires Commerce to analyze whether sales at the allegedly different levels

of trade involve the performance of different selling functions.”438/ Certain differences are

434/  (...continued)
the U.S. for CEP sales.” Id.

435/  Southern Tier Panel Rule 57(2) brief, at 65, citing 19 U.S.C. § 1677b(a)(7)(B).

436/ 1d., at 66, citing Stainless Steel Wire Rod From Sweden, 63 Fed. Reg. 40,449, 40,455 (1998)
(“We note that, of necessity, the burden is on the respondent to demonstrate that its
categorizations of [level of trade] are correct”); Antidumping Duties; Countervailing Duties;
Final Rule, 62 Fed. Reg. 27,296, 27,370 (1997) (“ Commerce will grant a CEP offset only where
arespondent has succeeded in establishing that there is a difference in levels of trade”);’
Mechanical Transfer Presses from Japan, 61 Fed. Reg. 52,910, 52,915 (1996) (“the respondent
bears the burden of demonstrating that such an offset is warranted”).

437/ 1d.
438 1d. at 67, citing 19 U.S.C. § 1677b(8)(7)(A)(i).
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not included in this analysis, however, as they are accounted for elsewhere in the statute. Thus,
in identifying levels of trade, the Department “does not consider differences in movement
expenses, packing expenses, or direct selling expenses for which normal value is otherwise
adjusted to reflect differencesin circumstances of sale.” 439/

Approving the language of the Final Results, Southern Tier asserts that before the
Department may conclude that sales are at different levels of trade, it “must find both that (1)
there are purchasers at different stages in the chain of distribution and (2) there are sellers
performing [qualitatively or quantitatively] different functionsin selling to those
purchasers....” 440/

Focusing on CEMEX’ s allegations, Southern Tier notes that the Department had
expressly determined that CEMEX performed “largely the same” selling functions with respect
to its home market sales and to its sales to Sunbelt, its U.S. subsidiary.441/ Rejecting
CEMEX’ s dlegation that the Department failed to recognize information on the record
supporting its claims of differences in selling functions between the CEP and home market
levels of trade, Southern Tier asserts that “the record indicates that the selling functions
performed in support of home market sales (reflected by the indirect selling expenses reported

in the INDIRSH field) and salesto Sunbelt (reflected by the indirect selling expenses reported

439/ 1d.

440/ 1d., at 68.

441/ 1d., at 69. Specifically, the Department determined that CEMEX performed pre-sale
warehousing, inventory maintenance, and other indirect selling expensesin Mexico in support of

both home market sales and sales to Sunbelt.
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in the DINDIRSU field) were, as Commerce concluded, ‘largely the same.” 442/

Southern Tier indeed goes on to present a side-by-side comparison443/ of the expenses

reported by CEMEX in its INDIRSH field (home market sales)444/ and in its DINDIRSU field

(sales to Sunbelt)445/ and then argues that “[t]he record evidence indicates that CEMEX

incurred indirect selling expensesin virtually the same expense categories and for the same

activities in support of both home market sales and sales to Sunbelt.”446/  Southern Tier also

rejects CEMEX’s claim that certain other indirect selling expenses reported in the INDIRSH

field were not itemized in its Exhibit SSB-6 (Attachment D), including “customer service,

advertising, operation of rebate and discount programs, technical service, warranties, etc.” 447/

Southern Tier argues that there is no evidence to support CEMEX’ s claim because CEMEX

“failed to itemize any expenses other than those listed in Exhibit SSB-6."448/ Based on

information reported in the DISWARU field, Southern Tier also discounts CEMEX’ s claim that

the inventory maintenance and warehouse expenses reported for home market sales and sales to

443/

444/

445/

446/
447/

448/

1d., at 71.
1d., at 72.

Exhibit SSB-6 to its April 29, 1996 Supplemental Questionnaire Response, Pub. Doc. 123
(Attachment D).

Page 44 of its March 15, 1996 Supplemental Questionnaire Response, Pub. Doc. 87 (Attachment
E).

Southern Tier Panel Rule 57(2) brief, at 72.
Id., at 73.
Id.
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Sunbelt were significantly different, 449 finding them, once again, to be “largely the same.”

Focusing next on the selling function charts and accompanying explanation submitted
by CEMEX, 450/ Southern Tier argues that CEMEX did perform substantially similar selling
functions for both home market and U.S. sales. For example, the strategic planning,
computer/legal/accounting and business systems, advertising, procurement or sourcing Services,
and communications support all were common to the two markets. On itsface, only two
functions—market research and personnel training/engineering services/consumer-specific
R& D—were performed in the home market but not as to the sales to Sunbelt; however,
Southern Tier argues that the latter represents a manufacturing, not selling, function, while the
former is questionable on other grounds.45Y

Based on the applicable law, which requires that “differences in selling functions must
be ‘substantial’ to establish different levels of trade,” Southern Tier findsit clear that the selling
function charts submitted by CEMEX do not support afinding of distinct levels of trade.452/
In sum, Southern Tier argues that “the selling functions on which CEMEX’s claim for a CEP

offset is based were either performed in support of sales to both markets, were not performed

449/ Id.

450/  Pub. Doc. 87 at G-2-5.
451/  Southern Tier Panel Rule 57(2) brief, at 75.

452/ 1d., a 75, 76. Consistent with thisrule, Southern Tier also discounts the selling functions which
CEMEX reported as being “Low” or “Medium,” suggesting that these functions may not comply
with the rule which requires that the selling function be applied to “ at least the vast majority of
customers and sales” in the home market. See Certain Pasta from Italy, 61 Fed. Reg. 30,326,
30,338 (1996). Southern Tier further suggests that the one selling function which was reported at
the “High” level, freight and delivery arrangements, is not a significant selling function and
cannot support a CEP Offset adjustment onitsown. 1d.
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with respect to “at least the vast mgjority of customers and sales” in the home market, or were
not sufficiently significant to constitute a meaningful difference in selling activity.
Consequently, none of these selling functions provides abasis for determining that CEMEX’s
home market and CEP sales were at different levels of trade.” 453/

With respect to CDC, Southern Tier disputes the relevance of the Department’ s finding
in the Sixth Administrative Review,454/ and argues that CDC, like CEMEX, “did not describe
the selling functions on which its claim for a CEP offset adjustment is based in sufficient detail
to enable Commerce to ascertain whether they truly involved distinct selling functions. For
example, C[D]C rpovided no explanation of what is meant by the terms ‘ market research,’
‘technical advice,” ‘customer approval,” or ‘ computer/legal/accounting/business system
development.” Nor did C[D]C explain the significance of each of the alleged ‘ selling
functions” with respect to home market and U.S. prices.” 495/ Also like CEMEX, Southern Tier
argues that CDC has *not demonstrated that the selling functions on which its claim is based
were provided to ‘at least the vast majority of customers and sales’ in the home market.” 456/

Finally, on the basis of the recent decision in Borden, Inc. v. United States, 4 F.

Supp.2d 1221 (Ct. Int’| Trade 1998), which held that certain aspects of the Department’s CEP
Offset regulations were inconsistent with the plain language of the statute, Southern Tier argues

in the alternative that the Panel should issue a remand requiring the Department to make a new

453/ Id., at 77.

454/ Id., at 78-79.

455/ Id., at 79-80.

456/ 1d., a 80. (Emphasisin original).
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determination consistent with the CIT’ s decision in Borden.457/

The Department

Inits Panel Rule 57(2) brief, the Department supportsits decision in the Final Results
by stating that “the Department reasonably concluded that CdC’'s and CEMEX’s NV and
adjusted CEP sales were not at different levels of trade, such that no CEP offset was
warranted.”458/ The Department’s brief first reviews the information reported by CEMEX and
CDC intheir various questionnaire responses, noting that, for purposes of the Preliminary
Results, “the information received did not permit athorough level-of-trade analysis.” 459/ The
Department noted that its view did not change for purposes of the Final Results:

[T]he Department explained that both CdC and CEMEX had submitted
unusable level of trade information in that both companies had
compared the selling functionsthey performed inthe home market with
the selling functions their U.S. affiliates and performed in connection
with their sales to unaffiliated U.S. customers. [citation omitted]
Otherwise stated, neither company had specified exactly what selling
functionsremainedfor U.S. salesafter adjusting CEPfor U.S. economic
activity. However, the Department determined on the basis of the
parties submissions that three distinct selling functions had been
performed for both home market and adjusted U.S. sales: inventory
maintenance, pre-sale maintenance, and other indirect selling

457/ 1d., at 82-86.

458/  Department Panel Rule 57(2) brief, at 158. The Department goes on to state: “The Department:
(1) properly performed its level of trade analysis by comparing the NV level of trade to the U.S.
level of trade, as adjusted by the deductions to CEP required by 19 U.S.C. § 1677a(d) (1995),
and (ii) reasonably determined, with respect to both CdC and CEMEX, that the selling functions
performed for their CEP sales were not sufficiently different from those performed for their
home market sales to conclude that their U.S. and home market sales were made at different
levels of trade. Accordingly, the Department correctly declined to adjust NV with CEP offsets
for both companies.” 1d., at 158-59.

459/ Id., at 161.
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expenses.460/

The Department further argues that it applied the correct level-of-trade analysis under
the URAA-amended statute, 461/ that “the existence of different levels of trade is demonstrated
by differencesin selling functions,” and that “small differencesin selling functions do not alter
the level of trade.”462/ Moreover, the Department reaffirms the rule that “an individual selling
function is not dispositive in determining the existence of separate levels of trade unless the
respondent establishes that ‘the selling function was consistently applied to at |east the vast
majority of customers and sales in each level of trade.” 463/

Despite CDC'’ s broad asserts that it performed a variety of selling functionsin Mexico
that it did not perform in connection with its sales to its U.S. affiliate, RGPCC, the Department
asserts that “ CdC never explained in detail whether certain functionsit listed in its submissions
-- e.g., ‘computer/legal/accounting/business system development’ -- were indeed meaningful
selling functions.... CdC’'s mere identification of these functions provided the Department with
no meaningful way of assessing their importance, or indeed whether they were * consistently
applied to at least the vast majority of customers and sales.’”464/ The data furnished by

CEMEX shows similar shortcomings.465/

460/ 1d., at 163.
461 Id., at 165.

462/

o

463/ 1d., at 165-66, citing Certain Pasta from Italy, 61 Fed. Reg. at 30338.

464/ 1d., at 166.
465/ 1d., a 168-69.
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In closing its argument, the Department emphasized that it “does not merely count
selling activities, but weighs the overall functions performed at each claimed level of trade.
The Department reviews the entire distribution system, including selling functions, class of

customer, and the extent and level of selling expenses for each type of sale.... In thiscase, CdC

and CEMEX precluded the Department from conducting the required analysis. While both
parties provided generic rosters of selling functions, neither party submitted a meaningful
quantitative analysis that would have enabled the Department to assess the magnitude of these
functions....” 466/

3. Discussion and Decision of the Panel

The Panel, after careful consideration of the Final Results as well as the information on
the administrative record concerning the level of trade/CEP Offset issue, has decided to remand
the issue to the Department for a more detailed explanation of the “ qualitative and quantitative”
aspects of the data supplied by the CEMEX and CDC aswell as, to amore limited extent,
certain aspects of the law related to thisissue. The Panel appreciates the extensive effort the
Department made to explain its position in the Final Results. Nevertheless, the manner in
which information was solicited from the parties, and responded to by the parties, has made it
difficult for the Panel to “track” the reasoning of the Department in all respects. Moreover, the
Department’ s comments in the Final Results on “factual issues’ was extremely limited. Rather
than make an decision based upon a superficial understanding of the record, the Panel prefersto
have a more thorough explanation by the Department of its treatment of the information

supplied by CEMEX and CDC and, in the course of that explanation, to have the following

466/ 1d., at 169-70. (Emphasisin origina).
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specific matters clarified.

I nfor mation on the Record

The Panel has reviewed the Department’ s February 14, 1996 supplemental
guestionnaire concerning the level of trade issue. We note the clear explanation of the relevant
law on pages 2-3 of that document. In Part A, however, we note that the Department asked for
specific differences and similarities “in selling functions and/or support services’ between the
various channels of distribution in the home market and inthe U.S. A list of 10 different
information itemsis set out. Please indicate whether the Department regards each of these
itemsto be a“selling function.” If alegal distinction isto be drawn between “ selling functions’
and “support services,” which are the former and which are the latter? Are all or some of these
the “selling activities’ referred to in the statute (19 U.S.C. § 1677b(a)(7)(A)(i))?

In Part B, we aso note that the Department asked for, among other things, “a chart
showing all selling functions provided for each channel of distribution....” A sample chart is set
out which lists items which are significantly different, at least in language, than the list set out
in Part A. Why isthe Part B list different from the Part A list? Isthe Part B list the “selling
activities’ referred to in the statute? |If the Part B list isintended to be the same as the Part A
list, what is their concordance?

In the Final Results, the Department addresses a number of data fields, including
INVCARH, INDIRSH, DISWARH, DINVCARH, DINDIRSU, and DISWARU. How doesthe
information supplied in response to Parts A and B (individually or collectively) relate to these
datafields? What istheir concordance? Put another way, how do the reported “inventory

maintenance costs,” “pre-sale warehousing,” and “other indirect selling expenses,” al of which
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were included in an express finding by the Department in the Final Results, relate to Parts A
and B?

With respect to the selling functions chart, what legal significance does the Department
place on the indicators “M” (moderate degree) or “L” (small degree)? Does these relate, for
example, to the requirement that a selling function be applied to “at least the vast majority of
customers’? Would an “M” or “L” designation fail that legal standard, and would a*“H”
indicator (great degree) comply with that legal standard? In addition, how does this legal
standard apply in the case of the“Y” indicator, which states only that a selling function “is
performed.” Isit expected that a“Y” response would have to be elsewhere quantified, but an
“H,” “M” or “L” response would not haveto be. More generally, are these indicators intended
by the Department to be a complete response to its requested quantification of the selling
functions, allowing the respondent the opportunity of a short-form reply, or is additional
narrative expected? Since even aminuscule level of activity would justify a“Y” response, does
the“Y” indicator actually reflect a meaningful piece of information? Were the selling function
charts verified?

It may be worth indicating to the Department that the Panel is tending to the conclusion
that the above-referenced questionnaires were quite confusing and that particularly CDC, but
probably also CEMEX, in fact responded to the questionnaires to an adequate degree, if not to
the best of their ability. More particularly, the respondents appear to have provided the
information requested by the Department in the form in which the Department wanted to
receiveit. The Pandl, therefore, will be particularly interested in understanding precisely why

the Department believes the two respondents failed in this respect.
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In light of the foregoing, please summarize the record evidence concerning the
gualitative and quantitative aspects of the selling functions performed by the respondentsin the
home market and in the U.S. market, as adjusted. Please indicate the selling functions that are
not included in the level of trade analysis either because of the adjustments made pursuant to
section 772(d) of the Act, or because they are quantitatively insufficient to comply with the
standards of the Act, or (if different) because they are not applied to the “vast majority of
customers.” Please note the record evidence (or lack thereof) of selling functions which are
other than those reported in the data fields for “inventory maintenance costs,” “pre-sale
warehousing,” and “other indirect selling expenses.” What datafields, if any, apply to these
“other” selling functions? Please confirm, if it isthe case, that the Department regards “ other
indirect selling expenses’ as evidence of aselling function.

Please address the language contained in the September 27, 1996 Analysis
Memorandum which states that “we found no significant differences between customers as well
as selling functions performed by CEMEX to end-users in the home market and end-usersin the
U.S.”467/ Since the Panel understands that the appropriate comparison on the U.S. sideis at the
adjusted CEP levdl (i.e., the sale to the affiliated importer), is this statement consistent with the
law? Doesthe Anaysis Memorandum reflect how the Department actually made the
comparison in the Final Results?

Please explain and clarify the statement in the Final Results, at p. 17157, asfollows:
“However, we were unable to utilize the analysis submitted by the respondent (CEMEX and

CDC) dueto the fact that it reported the selling functions performed by the producer/exporter to

467/  Analysis Memorandum, at 9.
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the unaffiliated purchaser in the home market, as compared to the selling functions performed
by the related reseller to the unaffiliated purchaser in the U.S. market.”

The Applicable Law

In order to better understand the applicable law, the Panel would also like to present the
following questions.

First, isit the case that the phrase in 19 U.S.C. 8§ 1677b(a)(7)(B) stating “the data
available do not provide an appropriate basis to determine under subparagraph (A)(ii) alevel of
trade adjustment” contemplates a larger universe of possibilities than the phrase in Paragraph
(A) stating “[not] demonstrated to affect price comparability”? While the SAA does speak to
this point, what situations are likely to be covered by Paragraph (B) but not Paragraph (A)? On
the contrary, based on areading of 19 C.F.R. 8 351.412(f)(3), isit to be understood that the
Department focuses on “ price comparability” in both the situations of Paragraphs (A) and (B),
despite the different statutory language used in the two situations?

Second, 19 C.F.R. 8§ 351.412(c)(2) states that “ Substantial differencesin selling
activities are a necessary, but not sufficient, condition for determining that there is a difference
in the stage of marketing.” This language was repeated in the Preliminary Results. Isthis
language consistent with the statute, 19 U.S.C. 81677b(a)(7)(A)(i), which speaks to only
“selling activities’? 1f something more than selling activitiesis required, where does the law
define what those might be? What, in the Department’ s judgment, could these be?

Third, the SAA, at 159, states that “Commerce will require evidence from the foreign
producers that the functions performed by the sellers at the same level of trade in the U.S. and

foreign markets are similar, and that different selling activities are actually performed at the
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allegedly different levels of trade.” In context, should the word “similar” be changed to
“ dissimilar” 2468/

Once again, the Panel greatly appreciates the effort made by the Department in the
Final Results to explain its determination, and the excellent briefs presented to the Panel by the
Participants, but the review of the administrative record has engendered some measure of
confusion and concern and the Panel therefore feels compelled to place this additional burden

on the Department to clarify matters.

IV.D.3 NORMAL VALUE CLAIMSBY SOUTHERN TIER

The Panel carefully reviewed each of the NV claims raised by Southern Tier and all of
the arguments raised by CEMEX and CDC corresponding to these claims. For the reasons
discussed below, the Panel affirms each of the Department determinations for the Fifth

Administrative Review regarding these claims.

IV.D.3a. DIFMER
WHETHER THE DEPARTMENT’S GRANTING OF A DIFFERENCE
INMERCHANDISE (“DIFMER”) ADJUSTMENT TO CEMEX WAS
SUPPORTED BY SUBSTANTIAL EVIDENCE AND WASOTHERWISE
IN ACCORDANCE WITH LAW

1 Arguments of the Participants

The antidumping statute, 19 U.S.C. 8§ 1677b(a)(6)(C)(ii), provides that, when the

468/  The point smply being that one cannot demonstrate differencesin the level of trade (and the
appropriateness of alevel of trade adjustment) by showing that the selling functions are
“similar.”
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calculation of the dumping margin is based on a comparison of prices for non-identical
merchandise, the Department should adjust NV for “any difference ... between the export price
or constructed export price and [normal value] that is ... wholly or partly due to” the difference
in the merchandise being compared. The alowance of such a“DIFMER” adjustment is also
sanctioned by the Department’ s regul ations.469/
Southern Tier

Southern Tier notes that in the Fifth Administrative Review, “it was uncontested that
there were physical differences between Type | and Type Il cement that caused the variable
production cost of Type Il cement to differ from the variable production cost of Type |
cement.”470/ |n view of the Department’s finding that CEMEX’ s home market sales of Type |
cement were outside the ordinary course of trade—necessitating that CEMEX’ s dumping
margin be calculated on the basis of a comparison of pricesfor Type |l saesin the United
States with prices for Type | salesin Mexico—an appropriate basis was therefore laid for a
DIFMER calculation.

However, Southern Tier emphasizes that the burden of demonstrating that a DIFMER

adjustment should be made is on the party claiming the adjustment.471/ |f this burden is

469/ 19 C.F.R. 8 353.57(a)(1997) provides that the department “will make a reasonable allowance for
differencesin the physical characteristics of merchandise compared to the extent that the
Secretary is satisfied that the amount of any price differential iswholly or partly due to such
difference.”

470/  Southern Tier Panel Rule 57(1) brief, at 19.

471/ 19 C.F.R. §353.54. Thisisconsistent with the general rule that the party seeking an adjustment
bears the burden of demonstrating that it is entitled to the adjustment. See Fujitsu General Ltd.
V. United States, 88 F.3d 1034, 1040 (Fed. Cir. 1996); Koyo Seiko Co. v. United States, 932 F.
Supp. 1488, 1492 (Ct. Int’| Trade 1996); Timken Co. v. United States, 673 F. Supp. 495, 513 (Ct.
(continued...)
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satisfied, the Department will base its DIFMER adjustment on the difference in variable
production cost attributable to the physical differencesin the products compared.472/ The
Department’ s Import Administration Policy Bulletin 92.2 (July 29, 1992) explains:

[Dliffmer adjustments are based almost exclusively on the cost of the
physical difference. We do not make an adjustment because the cost of
production is different; we are measuring the difference in cost
attributable to the difference in physical characteristics.... Therefore,
it is important in any consideration of a diffmer to isolate the costs
attributableto the difference, not just assumethat all cost of production
differences are caused by the physical differences. When it is
impossible to isolate the cost differences, we should at |east determine
that conditionsunrel ated to the physical difference are not the source of
the cost differences, such aswhen different facilitiesare used.... If the
costsof the physical difference cannot beisolated or it isnot reasonably
clear that the differences in production cost are related to the physical
difference, no adjustment should be made.

The Department’ s administrative decisions are in accord with this policy statement.

See, e.g., Certain Hot-Rolled Lead And Bismuth Carbon Steel Products From The United

Kingdom, 58 Fed. Reg. 6207, 6209 (1993) (denying claimed DIFMER adjustment for
differencesin labor and overhead costs arising from differences in plant efficiency and the time
at which the manufacturing was done, rather than the physical differencesin the products), and

Generic Cephalexin Capsules From Canada, 54 Fed. Reg. 26,820, 26,822 (1989) (denying

clamed DIFMER adjustment for differencesin variable factory overhead and direct labor costs
because the respondent was unable to show that these differences were “ associated with

physical differencesin the merchandise”).

471/  (...continued)
Int'l Trade 1987).

472/  The Department’ s regulations prohibit a DIFMER adjustment “when compared merchandise has
identical physical characteristics.” 19 C.F.R. § 353.57(a)(1995).
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Southern Tier does not complain about the statute, regulations or the Department’ s
administrative practice, however; it argues that the Department “granted CEMEX afavorable
[DIFMER] adjustment despite the fact that CEMEX had been utterly uncooperative in
providing information to justify such an adjustment.”473/ Further, it complains that the
Department did not base its DIFMER adjustment by calculating the weighted-average variable
cost for all of CEMEX’ s plants, but instead by “grant[ing] CEMEX an adjustment based solely
on the variable cost differences of producing Type | and Type Il cement at asingle facility, the
Yaqui plant.” 474/

Much of Southern Tier’s argument rests on its assertion that “CEMEX had been utterly
uncooperative [in the Fifth Administrative Review] in providing information to justify [a
DIFMER] adjustment,”475/ thus raising the specter that the Department should have decided
the matter on the basis of “best information available” (BIA) or by simply denying the claimed
adjustment altogether. Southern Tier finds precedent for these approaches both in the Second

Administrative Review476/ and in the Preliminary Results of this Fifth Administrative

473/ Southern Tier Panel Rule 57(1) brief, at 14.
474/ 1d., at 14-15.
475/ 1d., at 14.

476/  Inthe Second Administrative Review, the Department “ based the difmer adjustment ... on the
best information available because it determined that CEMEX failed to provide information to
establish adifmer adjustment.” Id., at 15-16. See Gray Portland Cement And Clinker From
Mexico, Results of Redetermination Pursuant to Court Remand, Court No. 93-10-00659
(February 1, 1996), at 6-13. Southern Tier also noted that the CIT and the Federal Circuit
affirmed both the Department’ s decision to use best information available (BIA) in the Second
Administrative Review and its choice of a 20% DIFMER adjustment adverse to CEMEX as BIA.
See CEMEX, SAA. v. United States, No. 93-10-00659, 1996 Ct. Int'| Trade LEXIS 147 (August
13, 1996), aff'd, 133 F.3d 897 (Fed. Cir. 1998).

135



Review.477/

Southern Tier reviews at some length the Department’ s information requests (original
and supplemental questionnaires) as submitted to CEMEX and CEMEX’s alleged
“unresponsiveness] to [those] request[s]...” 478/ noting, however, that when the Department
issued its Final Results, “it unexpectedly and without explanation excused CEMEX’ sfailureto
cooperate in providing information to justify a difmer adjustment.”479/  Citing well-
established authority, Southern Tier urges that the Department “was obliged to provide a full
explanation why it departed from [its earlier] practice.” 480/

Amplifying on its BIA argument, Southern Tier then asserts that “[t] he statute requires
Commerce to rely on the facts available where, among other things, a party withholds
information that is requested or fails to provide such information in the form and manner

requested.” 48L/ Since the Department had found in the Preliminary Results that CEMEX had

477/ Inthe Preliminary Results of the Fifth Administrative Review, the Department stated:

[D]espite our repeated requests for DIFMER based solely on physical
differences in merchandise, CEMEX was unwilling to isolate the differencesin
cost solely attributable to physical differencesin merchandise. Therefore, we
calculated aweighted-average DIFMER adjustment based on the verified data
reported by CEMEX'’ s ffiliate, [CDC], and, as an adverse assumption, a twenty
percent upward DIFMER adjustment to normal value (NV). Prel. Res., 61 Fed.
Reg. at 51,677 (1996).

478/  Southern Tier Panel Rule 57(1) brief, at 22.

479/ 1d., at 27.

480/ 1d., at 28.

481/ 1d., at 30, citing 19 U.S.C. § 1677¢e(a) (stating that Commerce “shall ... use the facts otherwise
available in reaching” its determination when a party fails to provide information as requested”),
Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185, 1991 (Fed. Cir. 1993) (“Congress

expressly mandated that the [Department] use the best information available when faced with a
(continued...)
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not cooperated in providing requested information, Southern Tier believes that the Department
in the Final Results “disregarded, but did not rescind, this finding.” 482/

Finally, Southern Tier criticizes that Department’s aleged failure to follow its
longstanding practice of basing a DIFMER adjustment on the weighted-average variable
production costs at al of arespondent’s plants.483/ In the Final Results, of course, the
Department had based its DIFMER adjustment “on the differences between the variable costs
incurred by CEMEX in producing Type | and Type Il cement at its Y aqui facility.”484/
Southern Tier argues that this decision was contrary to the Department’ s “longstanding and
consistent methodology” of basing the DIFMER adjustment on the weighted-average cost for
each product at all plants producing that product, but that the Department “provided no
explanation why it departed from that methodology in the fifth review.” 485/

Thiserror, in Southern Tier’ s view, was compounded by additional errorsin the
Department’ s methodology for calculating the relevant weighted-average. First, Southern Tier
asserts that the Department “ based the weight-averaging of the difmer on CEMEX’sand

C[D]C' srelative production quantities of Type Il cement, the product exported to the United

481/  (...continued)
party who is unwilling or unable to participate in the administrative review proceedings’), and
Daido Corp. v. United States, 893 F. Supp. 43, 49 and note 7 (Ct. Int’| Trade 1995) (the
“statutory and regulatory language requires Commerce to use BIA under certain circumstances”).

482/  Southern Tier Panel Rule 57(1) brief, at 31.
483/ 1d., at 33 et seq.

484/  Fin. Res. at 17,158-59.

485/  Southern Tier Panel Rule 57(1) brief, at 33.
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States, rather than Type | cement, the product sold in the home market.” 486/ Second, Southern
Tier also asserts that the Department “ erroneously used only CEMEX’ s production of Typell
cement at the Yaqui plant in making this calculation.” 487/
CEMEX

Inits Panel Rule 57(2) brief, CEMEX addresses Southern Tier’s claim that CEMEX
was an uncooperative respondent. It reviews the information requests contained in each of the
Department’ s questionnaires and avers that, in reality, “CEMEX responded to al of
Commerce’ s information requests and provided Commerce with sufficient factual datato make
aDIFMER adjustment based upon verified information from the administrative record.” 488/

CEMEX aso notes that while the Department in the Preliminary Results asserted that
CEMEX had “failed to isolate cost differences attributable solely to physical differencesin the
merchandise” 489/ and therefore applied BIA, in the Final Results the Department reconsidered

that decision and based CEMEX’s DIFMER adjustment on the Y aqui plant’s variable cost of

486/ 1d., at 36-37. Southern Tier goes to note that by statute, the DIFMER adjustment is an
adjustment to the starting price used in calculating normal value, not the export price or the
constructed export price. 19 U.S.C. 8 1677b(a)(6)(C)(ii). Thus, the only appropriate
methodology for weight-averaging the difmer adjustment for salesby CEMEX and CDC wasto
base it on the two companies’ relative production of the product used in calculating NV—the
home market comparison product, Type | cement. By failing to base the weight-averaging
methodology on the production of that product, the Department “erroneously skewed the
weighted average of the difmersfor CEMEX and C[D]C.” Southern Tier Panel Rule 57(1) brief,
at 37.

487/ 1d. a 37.
488/ CEMEX Panel Rule 57(2) brief, at 6.
489/ Id., a 8.
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manufacture (VCOM) data490/ As stated in the Final Results:

[U]pon review of the administrative record, we found evidence to
support CEMEX’s claim for a DIFMER adjustment based on cost
differences at the Yaqui facility. Evidence on the record shows that
CEMEX’s Yaqui facility produces both Type | and Type Il cement
using a single production line. Therefore, consistent with the
Department’ s treatment of CEMEX’ s affiliated party, CDC, we have
alowed CEMEX a DIFMER adjustment based on the differences
between the variable cost incurred by CEMEX in producing Typel and
Type Il cement at its Yaqui facility. Although CEMEX’s claimed
DIFMER adjustment was based on the weight-averaged difference in
variable costsfromall itsfacilities, the DIFMER adjustment utilized in
this instant review is based on the differences in the variable cost of
manufacturingincurred at asingle producing facility. By relying onthe
differences in variable costs incurred at a single facility, we have
accounted for differencesin plant efficienciesif they are the source of
the cost differences identified by CEMEX. Cost differences at the
singlefacility aremorelikely to be dueto differencesin material inputs
and the physical differences which result from difference production
processes.
Pub. Doc. #249, 62 Fed. Reg. at 17,159

CEMEX, of course, supports this aspect of the Final Results and rejects the view that
the concept of BIA or “facts available’ is applicable, particularly since the Department “ based
its DIFMER adjustment upon information provided by CEMEX during the administrative
review and subsequently verified by Commerce.”491 Moreover, the Department’s contrary
remand results from the Second Administrative Review, based as they were on a different

administrative record, are irrelevant to the Final Results in this Fifth Administrative

490/ Id., at 10.

491/ Id., a11. CEMEX goesonto argue that “[t]he DIFMER information upon which Commerce
relied upon was submitted into the administrative record by CEMEX in atimely manner pursuant
to a Commerce information request. Prop. Doc. #51 at Exhibit SD-6. By providing VCOM
information which enabled Commerce to isolate cost differences reasonably attributable to
physical differences between Typel and Type Il cement, CEMEX did not ‘impede’ but rather
assisted in the administrative review process.” 1d., at 12.
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Review.492/

Finally, CEMEX addresses Southern Tier’ s criticism that the Final Resultsrelied on
VCOM data from a single plant, arguing that the Department’ s “use of plant-specific VCOM
datain this case is areasonable exercise of agency discretion and is fully supported by the
administrative record.”493/ Neither the statute nor the Department’ s regulations limit the
DIFMER adjustment to a specific methodology and, under Chevron, reviewing courts and
NAFTA panels“must give deference to the agency interpretation as long as the statutory
interpretation is reasonable.” 494/  The Department’ s explanation for its methodology (see
excerpt from the Final Results quoted supra), “fully explains Commerce’ s decision to base
CEMEX’s DIFMER adjustment upon Y aqui VCOM data, the only CEMEX plant from which
both Type | and Type Il cement was sold, rather than weighted average VCOM data from all
CEMEX cement plants.” 495/

CDC

CDC addresses Southern Tier’s argument that the Department erred by calculating a
weighted-average DIFMER adjustment based on CEMEX’s and CDC’ srelative production
guantities of Type Il cement, specifically that any weighting of the DIFMER adjustment should
be based on production of Type | cement because, in the statute, the DIFMER adjustment is an

adjustment to the starting price used in calculating NV, not export price (EP) or constructed

492/ Id., at 13.
493 Id., a 14.
494/ 1d., at 14-15.
495/ Id., at 15.
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export price (CEP). CDC urgesthat under the review standards applicable to the Panel, “[t]he
Panel cannot substitute an aternative cal culation methodology without finding that the
Department’ s decision is unsupported by substantial evidence or is otherwise not in accordance
with law.”496/ Thus, the Panel cannot find in support of Southern Tier's “aternative
calculation method” without first establishing that the Department’ s methodology is somehow
unreasonable.

CDC argues that “[t]he statute is wholly silent on the issue of how the Department
should calculate an average DIFMER, and it certainly cannot be read to prohibit the calculation
method chosen by the Department.”497/ Moreover, CDC urges that “[t]he fact that the
DIFMER adjustment is made to NV rather than EP or CEP isirrelevant.”498/

The Department

In contrast to the situation existing in the Second Administrative Review, the
Department in the instant review found that “CEMEX was able to demonstrate that its cost
differences for Types| and 11 were attributable to physical differencesin the merchandise.” 499/
Asaresult, the Department did calculate a DIFMER adjustment for CEMEX that was based on

actual data, not facts available.

496/ CDC Panel Rule 57(2) brief, at 4.
497/ Id.

498/ 1d. CDC goes on to note that “[t]he DIFMER calculation is based on cost information relevant to
both products and markets, and the DIFMER percentage is calculated by expressing the absolute
cost difference as a percentage of the total cost of manufacturing of the product sold in the U.S.
market. Thus, thereisno logical justification to use the product sold in the home market for the
purpose of calculating a weighted-average. If anything, basing the weighted-average DIFMER
on the experience of the product sold in the United Statesis more logical.” 1d.

499/  Department Panel Rule 57(2) brief, at 115.
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The Department emphasizes that its reasoning in the Final Results was based on three
key points:

C There was evidence on the record of the Fifth Administrative Review
that CEMEX’s Y agui facility produced both Type | and Type |l cement
using a single production line; 900/

C This evidence effectively ruled out the possibility that differencesin
costs were the result of efficiencies between or anong CEMEX’s
various plants;

C CEMEX’s cost of producing Type | and Type |l cements at the Y aqui
facility were verified.

The Department notes that Southern Tier does not challenge its authority to make
DIFMER adjustments, nor does it argue that there are no physical differences between Typell
and Type |l cement. Rather, Southern Tier argues that CEMEX failed to meet its burden of
guantifying a DIFMER adjustment and that it failed to cooperate with the Department’ s request
for DIFMER information.S0L/

Although the Department concedes that “CEMEX unquestionably experienced
difficultiesin providing [it] with information that could be used to calculate a difmer
adjustment,” 502/ which accounted for the use of facts available in the Preliminary Results, the

Department emphasi zes that “ between the preliminary and final results of the review, the

500/  Fin. Res, 62 Fed. Reg. at 17,159
501/ Id., at 116.
502/ Id., at 117-118.
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agency identified two pieces of information which caused it to ‘reconsider’ its treatment of
CEMEX’s difmer adjustment.”503/  Moreover, the Department argues that “the determination
of whether a company deserves adverse facts available is a fact-intensive question to be decided
by the agency on a case-by-case basis.”504/  Finally, the Department emphasizes for the
Panel’ s purposes that the applicable standard of review is whether the agency’ s actions “were
based on such relevant evidence as a reasonable mind might accept as adequate to support the
conclusion.... The Panel should not reweigh the record evidence, substituting its judgment for
that of the investigating authority.” 505/

The Department goes on to explain the specific bases of its calculation of the DIFMER
adjustment, noting that it isintended to “reflect[] the net difference in the variable

manufacturing costs incurred in producing the differencesin physical characteristics.” 506/

503/ 1d., at 118. The Department identifies both questionnaire responses and verification exhibitsin
support of CEMEX’s claim for aDIFMER adjustment. Thus, “in pouring over the
administrative record in preparation for the final results, the Department * discovered’ evidence
which enable it to calculate a difmer adjustment that reflected the difference in cost attributable
to the physical differences between Type | and Type Il cement, and not efficiencies between (and
among) CEMEX'svarious plants.” Id. (Emphasisin original).

504/ 1d., a 119. The Department makes a particular point to reject Southern Tier's argument that it
was “required by law” to sanction CEMEX with adverse facts available because the agency had
never rescinded its preliminary finding that CEMEX had not cooperated with the Department’s
information requests. To quote the Department: “First of al, the use of adverse facts availableis
afactual question that is committed to the sound discretion of the Department. Section 776(b)
uses the permissive term ‘may’ when providing for the use of an adverse inference by the
Department. 19 U.S.C. § 1677¢e(b) (1995). Second, a preliminary determination is, as the name
suggests, preliminary. It issubject to change and has no legal effect,” citing Technoimportexport
v. United States, 766 F. Supp. 1169 (Ct. Int’| Trade 1991). Id., at 119.

505/ 1d., at 120.

506/ 1d., at 121. The Department states that variable manufacturing costs include the cost of materials
(e.g., limestone, clay, and silica), labor and variable factory overhead (e.g., grinding the clinker).
Id.
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Expressed as aformula, the Department subtracts the variable cost to produce the product sold
in the home market (e.g., “VCOMH") from the variable cost to produce the product sold in the
United States (i.e., “VCOMU"), and the resulting figure is divided by the total cost of

manufacturing the product sold in the United States (“TOTCOMU”):507/

VCOMU - vCOMHO
To0TCOMU

DIFMER PERCENT =

With this formulain mind, the Department rejects Southern Tier’ sinitia criticism that
the DIFMER adjustment should have been based on the welghted-average cost for each product
at al plants producing that product. In the Department’s view, since the DIFMER adjustment
IS expressed as a percentage, “whether total variable manufacturing costs for the compared
merchandise are based upon one plant or a weighted-average cost based upon many plants, the
result is still the same—a single percentage applied to NV over a given period of time.” 908/
The Department does concede that where the compared merchandise is produced at more than
one plant, it usually attempts to avoid distortions by basing its DIFMER adjustment on the
weighted-average cost for each product at al plants producing the product. However, where

that approach, as here, would itself “engender distortions,” the Department has routinely

507/ 1d., a 122. On page 121 of its Panel Rule 57(2) brief, the Department inadvertently expresses
the formulaincorrectly, stating it as (VCOMH minus VCOMU) divided by TOTCOMU. The
correct formulais (VCOMU minus VCOMH) divided by TOTCOMU. See Prop. Doc. # 108, at
00015.

508/  Department Panel Rule 57(2) brief, at 122.
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deviated from that practice.509/ |n the instant case, the Department consciously attempted to
avoid distortions occasioned by plant efficiencies by isolating the DIFMER cal culation to cost
differences for the comparable merchandise produced at the Y aqui plant.510/

The Department also notes, as did CDC, that the applicable statute is ssimply silent on
the precise question at issue here—whether the Department is required to base its DIFMER
adjustment on the weighted-average cost for each product at all plants producing the product.
Under Chevron, “the Department’ s interpretation of section 773(a)(6)(C)(ii), as permitting it to
exclude products from plants that would distort its difmer adjustment, is clearly permissible
because there is no indication that Congress intended the agency to follow a contrary approach,
let alone the approach advocated by [Southern Tier].” 511/

Finally, the Department addresses Southern Tier’s additional criticisms of the DIFMER
calculation, first, that the average of CEMEX’s and CDC's DIFMER adjustments should have
been weighted based on production of Type | cement sold in Mexico, not their relative
production quantities for Type Il sold in the United States, and, second, that the agency should
not have excluded CEMEX’ s production at a certain plant from the calculation. The
Department argues that both decisions were reasonable and appropriate under the
circumstances.512/

2. Discussion and Decision of the Panedl

509/ Id.
510/ Id., at 123.

511/

=)

512/ Id., at 124-25.
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The Panel has carefully considered Southern Tier’ s arguments on the DIFMER issue,
but these have not persuaded us that the positions taken by the Department in the Final Results
were unsupported by substantial evidence on the record or were otherwise not in accordance
with law. Asto the application of BIA or “facts available,” the Panel agrees with the
Department that the decision to resort to facts available, in the face of an apparently
unresponsive respondent, lies largely within the sound discretion of the agency. Thisview
appears to be grounded in express Congressional intent:

19 U.S.C. § 1677¢e(b) Adverseinferences

If the administering authority ... findsthat an interested party hasfailed
to cooperate by not acting to the best of its ability to comply with a
request for information from the administering authority ..., the
administering authority ..., in reaching the applicable determination
under this subtitle, may use an inference that is adverse to the interests
of that party in selecting from among the facts otherwise available....

(Emphasis added)

Although the record suggests, and the Department indicates, that CEMEX did
experience “difficulties’ in furnishing information that could be used for purposes of a
DIFMER calculation, such “difficulties’ in fact forming the basis for the Department’ s use of
facts available in the Preliminary Results, the Panel can hardly fault the Department for
continuing to review the record in an effort to calculate the dumping margin as accurately as
possible,513/ and ultimately to focus on verified information in the record, supplied by
CEMEX, that allowed the Department to calculate a DIFMER adjustment within the standard of
accuracy required by the statute. Indeed, the Panel commends the Department for this effort

and rejects the notion that a decision made for the purpose of the Preliminary Results must

513/  See Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990) (noting “the
basic purpose of the [antidumping] statute: determining current margins as accurately as
possible.”).
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necessarily be repeated in the Final Results.

The Panel emphasizes the extremely broad discretion granted by the courts to the
Department both with respect to the issue whether the Department properly resorted to BIA or
facts available and the separate issue as to the selection of an appropriate BIA rate. 514/ The
Panel, in fact, is aware of no case wherein the court has held that the Department’ s failure to
invoke BIA or facts available was a violation of the statute and, on the record before us, the
Panel is disinclined to take such a position in this case.

Finally, the Panel has also considered Southern Tier’s argument that the Department
should have based its DIFMER adjustment on the weighted-average variable production cost at
al of CEMEX’ s plants, as opposed to isolating the variable production costs of the Y aqui
facility. The Panel isunable to say that Southern Tier’ s position is unreasonable; however, we
are also unable to say that the Department’ s position, which appears quite logical and was very
adequately explained in the Final Results, is unreasonable. Under the applicable standard of
review, we therefore defer to the Department’ s expertise and discretion in this aspect of the
DIFMER calculation. On asimilar basis, we also reject the two additional errors cited by the
Southern Tier alegedly committed by the Department in its DIFMER calculation.

In sum, the Department’s DIFMER calculation for CEMEX is upheld as supported by
substantial evidence on the record and as otherwise in accordance with law. However, a
majority of this Panel (excluding Panelist Endsley) has el sewhere determined that the

Department committed reversible error in including bagged Type | cement along with bulk

514/  Seethe extensive discussion In the Matter of Replacement Parts for Self-Propelled Bituminous
Paving Equipment from Canada, USA-9-1904-01 (Opinion May 24, 1991), p. 25 et seq.
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Type | cement in the “foreign like product” analysis. Consistent with this determination, the
indicated Panel majority instructs that this matter be remanded to the Department for are-
calculation of CEMEX’ s DIFMER alowance consistent with the majority’ s “bulk vs. bagged’

finding.

1V.3.b. FREIGHT ADJUSTMENT ON BULK CEMENT
WHETHER THE DEPARTMENT’'SALLOWANCE OF A FREIGHT
ADJUSTMENT ON CEMENT ISSUPPORTED BY SUBSTANTIAL
EVIDENCE AND ISOTHERWISE IN ACCORDANCE WITH LAW.

Asthe Parties have explained, the cost of cement islargely afunction of transporting it
from the manufacturing plant to the ultimate customer or adistributor. Thus, freight expenses
are asignificant consideration in the Department reviews of the dumping order on cement and
clinker from Mexico. In the Fifth Administrative Review, the Department considered whether
to grant CEMEX afreight adjustment for sales of Type | cement sold in bulk.

Under 19 U.S.C. 8 1677b(a)(6)(B)(ii)(1995), the Department was required to adjust NV
to account for “expenses incident to bringing the foreign like product from the original place of
shipment to the place of delivery to the purchaser.” The burden is on the foreign producer to
demonstrate an entitlement to a freight adjustment.

1 Positions of the Department and the Parties

For the Fifth Administrative Review, the Department granted CEMEX a freight
expense adjustment for Type | bulk sales, finding that: (1) reported expenses provided by

CEMEX were in accordance with the Department’ s methodol ogy; (2) reported expenses

provided were consistent with CEMEX’ s accounting practices; (3) the expenses reported by
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CEMEX were substantiated at verification; (4) the expenses were provided by CEMEX on a
company, cement type, and presentation specific basis; and (5) CEMEX tended to understate
the per-ton freight amounts deducted from NV .515/

The Department fundamentally disagrees with Southern Tier that freight expenses must
only be reported on a transaction-specific basis. It explains that allocation techniques used by
respondents who do not maintain transaction-specific freight expense records do not necessarily
create distorted home market prices.516/  Moreover, the Department argues, reviewing
administrative precedent, that different producersin different countries incur freight charges on
different bases and frequently on more than one basis.517/ In addition, the Department claims
that under 19 U.S.C. 8 1677m(l), the law specifies when the Department must verify
information, not how the Department must conduct the verification.518/

According to Southern Tier, CEMEX did not report its home market freight expenses
on atransaction-specific, customer-specific, or point-of-sale-specific basis. 1n addition,
Southern Tier claim’sthat CEMEX did not even report freight expenses on a company-specific
basis, as Commerce found for the Fifth Administrative Review.519/ Moreover, Southern Tier

argues that CEMEX’ s own submissions contradict CEMEX’s claims that it reported average

515/ 62 Fed. Reg. 17,163.

516/  Department Panel Rule 57(1) brief, at 132.
517/  1d., [citation omitted].

518/  Id., at 133.

519/  Southern Tier Panel Rule 57(1) brief, at 67.
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freight expenses by company, specific to the type of cement sold.520/ Further, Southern Tier
claims, CEMEX failed to demonstrate that freight provided by affiliated companies was at
arm’slength prices. 921/ |n addition, Southern Tier argues that on all NV issues raised by
Southern Tier, the Department acted contrary to its own practice and precedent.522/ Basically
Southern Tier concludes that “ because CEMEX'’ s average freight cost methodol ogy did not
account for differences between salesin terms of distance and modes of transportation, it was
necessarily distortive of the transaction specific expense.” 523/ Southern Tier also argues that
CEMEX’s reported data included expenses fro cement other than Type 1.524/

CEMEX disagrees with Southern Tier that because sales of Type | bulk cement were
not reported on a transaction-specific basis that they were distortive.525 CEMEX argues that it
provided information to the Department on the most specific basis, i.e., company-specific, that
it could under the circumstances.526/ |n fact, according to CEMEX, its reported freight factors
actually understated CEMEX’s freight expenses.527/

2. Discussion and Decision of the Panel

The Department has considerable discretion to determine whether information

520/ Id.

521/ Id.,at 71

522/ Dec. 16, 1998 Hearing Tran. at 7.

523/  Dec. 16 Hearing Tran. at 26.

524/  Dec. 16 Hearing Tran. at 26-27.

525/ CEMEX Panel Rule 57(2) brief at 23, and 29-35.
526/ 1d., at 24.

527/ 1d., at 25.
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submitted at the Department’ s request is adequate because of its particular expertisein

administering the antidumping law. See, e.g., SKW Stickstoffwerke Piesteritz GmbH v. United

States, 989 F. Supp. 253, 256 (Ct. Int’| Trade 1997) quoting GMN Georg Muller Nurnberg AG

v. United States, 763 F. Supp. 607, 611 (Ct. Int’'l Trade 1991). In permitting the bulk freight

deduction for the Fifth Administrative Review, the Department specifically found that: (1)
reported expenses provided are in accordance with the Department’ s methodology; (2) reported
expenses provided are consistent with CEMEX’ s accounting practices; (3) the Department
substantiated the expenses at verification (see July 22, 1996 Verification Report); (4) expenses
were provided on a company, cement type, and presentation specific basis, and (5) CEMEX
tends to understate the per ton freight amounts deducted from normal value.528/

Southern Tier argues that a freight deduction is permitted only if the expenses are
reported based on the actual, transaction-specific expense or on an allocation methodology that
does not distort the transaction-specific amount.929/ However, Southern Tier did not provide
sufficient evidence in the Panel’ s opinion to defeat the Department’ s finding that CEMEX’ s
datawas not significantly distortive.530/ Inconsistent conclusions from the record may fairly
be drawn without finding that the Department’ s determination was not supported by substantial
evidence.531/ Moreover, the Department has specifically recognized that allocation techniques

used by respondents who do not maintain transaction-specific freight expenses do not

528/ 62 Fed. Reg. 17,163.
529/ Southern Tier Panel Rule 57(1) brief at 61.

530/  Seeexcerpt of Commerce's Verification Report, Department Panel Rule 57(1) brief, at  129.

531/ See, eg., Consolo v. Federal Maritime Comm., 383 U.S. 607, 619-20 (1966).
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necessarily lead to a distortion of home market prices.232/ For CEMEX’s claimed freight
adjustment on bulk Type | cement, the Panel cannot say that the Department's determination
should be reversed or remanded under the strict standard of review that applies to the Panel’s
consideration of thisissue. Finally, the Panel recognizes that Southern Tier urges our
consideration of the final results of the Second Administrative Review in reaching our decision
on this issue for the Fifth Administrative Review.533/  Such consideration, however, would be

inappropriate. Each review is based upon independent, albeit sometimes similar, record.

IV.3.c. POST SALE REBATE ADJUSTMENTS
WHETHER THE DEPARTMENT'SALLOWANCE OF A POST-SALE
REBATE ADJUSTMENT AND CERTAIN “OTHER” ADJUSTMENTS
WAS SUPPORTED BY SUBSTANTIAL EVIDENCE ON THE RECORD
AND WASOTHERWISE IN ACCORDANCE WITH LAW

Rebates and discounts are treated by the Department as an adjustment to price, pursuant

to 19 U.S.C 88 1677aand 1677b (1995), and not as a circumstance of sale adjustment. SKF

USA, Inc. v. United States, 19 CIT 654, 662 (1995) and Antifriction Bearings (Other than

Tampered Roller Bearings) from the Federal Republic of Germany, 54 Fed. Reg. 18992, 19061

(1989) (final LTFV determination). During the Fifth Administrative Review the Department
considered requests from CDC for claimed “ other adjustments’” and from CEMEX for post sale

rebates.

532/  Department Panel Rule 57(1) brief, at 132.
533/ Southern Tier Panel Rule 57(1) brief, at 91, note 78.
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V.3.c.. C DC'sClaimed “ Other Adjustments’
WHETHER THE DEPARTMENT'SADJUSTMENT TO NV FOR
“OTHER” ADJUSTMENTSCLAIMED BY CDC WAS SUPPORTED BY
SUBSTANTIAL EVIDENCE ON THERECORD AND WAS
OTHERWISE IN ACCORDANCE WITH LAW
The Department allowed the “other adjustments” claimed by CDC during the Fifth
Administrative Review because, according to the Department, they were “reported in
accordance with Departmental methodology and substantiated at verification.” 534/
1 Positions of the Department and the Parties
The Department explains that initially in an administrative review it determines the
actual price charged for the comparison merchandise by the respondent. The actual amount
charged includes any amounts discounted or rebated to the respondent’ s customers. To account
for these * post-sal e price adjustments,” the Department treats them as a direct deduction to the
price charged to the customer.535/ Contrary to Southern Tier"s suggestion, the Department
argues, it was able to verify CDC'’ s post sale adjustments from questionnaire responses
submitted on January 30, 1996 and March 15, 1996.536/ “As part of this process, the
Department did not identify any evidence which would suggest that CDC'’ s [post sale price
adjustments] were unusual, artificial, or intended to manipulate the Department’ s dumping

margins on particular sales.” 537/

According to Southern Tier, the Department’ s uniform practice isto disallow arebate

534/ 62 Fed. Reg. 17,164.

535/  Department Panel Rule 57(1) brief, at 146.
536/ Id., at 147

537/ Id.
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clam unlessthere is evidence that respondent’ s customers were aware prior to the sale of: (1)
the conditions to be fulfilled to qualify for the rebate, and (2) the amount of the rebate.538/
Southern Tier argues that CDC failed to demonstrate on the record that its customers knew prior
to the sale that they were entitled to arebate.539/ |n addition, Southern Tier claims that CDC
must establish that the rebate was granted pursuant to its standard business practice or under a
pre-established program.240/ Further, Southern Tier argues that the Department, while
acknowledging Southern Tier’s arguments in the final results, did not even address the issue of
customer awareness in its decision to allow CDC’s claimed “ other adjustments.” 941/
Therefore, Southern Tier requests that the panel remand with instructions that the Department
deny CDC'’s claimed “other adjustments’ and recal cul ate the dumping margin or alternatively
that the Department be forced to explain its conclusion.

CDC disputes Southern Tier's argument that failure to require CDC to provide
documentary evidence of a policy to grant post-sale price adjustments would allow CDC to
manipul ate the dumping margins. 242/ According to CDC, the Department in Antifriction

Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France et al., 63 Fed.

Reg. 33,320, 33,327-28 (June 18, 1998) rejected a similar argument, “finding that there was no

evidence on the record that either company [involved in that case] had manipulated its

538/  Southern Tier Panel Rule 57(1) brief, at 40.

539/ Id. at 4l
540/ Id., at 40.
541/  Id., at 41.

542/  CDC Pandl Rule 57(2) brief, at 7(citing Southern Tier Panel Rule 57(1) brief, at 38- 54).
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adjustments in order to lower or eliminate their dumping margins.” 243/

2. Discussion and Decision of the Panel

The Department argues that it “had no difficulty in verifying the legitimacy and
accuracy of CDC’s[post sale price adjustments because] it provided the details on three [post
sale price adjustments| in questionnaire responses submitted on January 30, 1996 and March
15, 1996."944/  The Panel carefully reviewed the Department’ s verification effortsin this area,
which involve facts of a proprietary nature. Significantly, the Panel notes that the Department
found that CDC was “able to allocate these [post sale price adjustments] on a customer specific

basis for the month in which the sale occurred.”945/ While the Department’ s Federal Register

exposition of its determination on thisissue is unquestionably less than ideal, given the record

evidence the Panel will not disturb the Department’ s conclusion.

IV.C.3.ii. CEMEX'SPOST-SALE REBATES
WHETHER THE DEPARTMENT 'SADJUSTMENT TO NV FOR
CEMEX'SREBATESWAS SUPPORTED BY SUBSTANTIAL
EVIDENCE ON THE RECORD AND WASOTHERWISE IN
ACCORDANCE WITH LAW

The Department granted CEMEX its requested rebate adjustments for the Fifth

Administrative Review.546/  |n granting these adjustments, the Department said: “[w]hile the

543/ Id., at8.

544/  Department Panel Rule 57(1) brief, at 147.
545/ 62 Fed. Reg. 17,164.

546/ 62 Fed. Reg. 17,164.
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Department prefers that discounts, rebates and other price adjustments be reported on a
transaction-specific basis, the Department has long recognized that some price adjustments are
not granted to customers on that basis, and thus cannot be reported on that basis.” 947/ The
Department accepts rebates if a respondent “in reporting these adjustments, acted to the best of
its ability and [the Department determines] that [the respondent’ 5| reporting methodology was
not unreasonably distortive.” 948/

1 Arguments of the Department and the Parties

The Department essentially briefed thisissue to apply both to CDC’'sand CEMEX’s
post sale adjustments. 549/ With respect to CEMEX specifically, the Department argues that
CEMEX provided “ample documentation” of its post sale price adjustments, which the
Department was able to verify as to “accuracy and completeness.” 550/

Southern Tier argues that the Department erred in granting CEMEX’ s claimed
adjustment for rebates on home market sales for essentially the same reasons that the
Department erred with respect to the “other adjustments” claimed by CDC.55Y In addition,
Southern Tier clams that CEMEX failed to provide information requested by the Department
sufficient to justify the rebates and that CEMEX had the burden to provide an agreement or

other documentary evidence to demonstrate that its customers were aware at the time of the sale

547/ 62 Fed. Reg. 17,164.

548/ 62 Fed. Reg. 17,164.

549/  Department Panel Rule 57(1) brief, at 146-153.
550/ Id., at 148.

551/  Southern Tier Panel Rule 57(1) brief, at 55.
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of: (1) the conditionsto be fulfilled to qualify for the rebate; and (2) the amount of the
rebate. 552/
The Department asserts that:
the record demonstrates that all of CEMEX’ s rebates were negotiated on a
customer-specific basis. Asaresult, its customers were fully aware of the
discounts for which they were eligible at the time they purchased cement from
CEMEX. Moreover, the vast majority of CEMEX’ s [post sale price
adjustments] were made on an individual-transaction basis after the issuance of
the invoice.553/
In short, the Department argues that “ both companies reported their post-sale price
adjustments on as specific a basis as their books and records would allow.” 554/
Contrary to Southern Tier’s assertion, CEMEX argues, the Department has along-
standing practice of allowing a claimed rebate without documentary evidence that the customer
knew of the rebate at the time of sale, provided the rebate is consistent with the company’s

normal business practices and past dealings with its customers.555/ The Department noted in

Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof from the Federal

Republic of Germany, 56 Fed. Reg. 31,692 (1991), that “such discounts or rebates should be

part of arespondent’s standard business practice and not intended to avoid potential

antidumping duty liability.”956/ According to CEMEX, the company periodically grants credit

552/  1d., at 56.
553/  Department Panel Rule 57(1) brief, at 148.
554/ Dec. 16 Hearing Tran. at 76.

555/ CEMEX Panel Rule 57(2) brief, at 17; see Certain Corrosion-Resistant Carbon Steel Flat
Products from Japan, 63 Fed. Reg. 47,465 and 47,468 (1998).

556/  The Departmental policy behind Commerce’s preference for predetermined rebate terms “is to
(continued...)
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to customers after the sale has occurred and “ rebates are granted over specific invoices
according to the same criteria followed by discounts.”957/ CEMEX also paid rebates by
issuing credit memos.558/ “ Aswas the case with respect to discounts reported . . ., rebates
were tied to, and reported on, an invoice specific basis. Rebates were granted for a variety of
reasons, including price adjustments made after issuance of the invoice.” 559/

Finally, CEMEX rejects Southern Tier’s claim that the Department surprised Southern
Tier by citing arecently issued notice as support for the Department’ s treatment of CEMEX’s
rebates.560/ CEMEX argues that “ Commerce normally cites to the most recently published
notice for agiven proposition. Thisissimply to evidence that the relevant proposition is still
valid.” 561/

2. Discussion and Decision of the Panel

The Department clearly prefers that, to avoid the distortion attendant to averaging

prices, companies report adjustments on a transaction-specific basis. Tapered Roller Bearings

and Parts Thereof, Finished or Unfinished, From Japan, 62 Fed. Reg. 11,825, 11,837 (1997);

556/  (...continued)
prevent respondents, after they realize that their sales will be subject to administrative review,
from granting rebates in order to lower the dumping margins on particular sales.” CEMEX Panel
Rule 57(2) brief, at 18 (citing Antifriction Bearings(Other Than Tapered Roller Bearings) and
Parts Thereof from France, et al., 60 Fed. Reg. 10,900, 10,930 (1995).

557/ CEMEX Panel Rule57(1) brief, at 18.

558 Id.
559/ Id., at 20.
560/ ld.
561/  Id., at 23.
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Certain Corrosion-Resistant Carbon Steel Flat Products and Certain Cut-to-Length Carbon Stedl

Plate from Canada, 63 Fed. Reg. 12,725, 12,731 (1998) (noting that the Department’ s past

policy “only permitted adjustments if they were reported in a transaction-specific basis or
granted on afixed and constant percentage of sales on all transactions which were reported”);
62 Fed. Reg. 17,164. However, where adjustments, such as rebates, are part of respondent’s
normal business practice, the Department may permit them on a customer-specific basis, where

therisk of distortionissmall. Certain Corrosion-Resistant Carbon Steel Flat Products from

Japan, 63 Fed. Reg. 47,465, 47,468 (1998); Antifriction Bearings (Other Than Tapered Roller

Bearings) and Parts Thereof from France, et a., 62 Fed. Reg. 2081 (1997).

In this case, the Department explained that “the amount of the *allocation’ is limited to
afew specific transactions, al to the same customer, and typically within avery limited period
of time. Thus the danger of unreasonable distortions. . . is extremely limited . . ..” 562/
Moreover, the Department found that CEMEX’ s method of reporting its rebates is reasonable
and should be allowed as a direct adjustment.563/ Based on the substantial discretion the
Department has to determine whether post sale price adjustments should be allowed and the
record in this matter, the Panel found no reason to disturb the Department’ s determination with

respect to CEMEX’ s post sale rebates.

1V.3.d. CREDIT EXPENSES

WHETHER THE DEPARTMENT'SALLOWANCE TO CEMEX AND

562/ 62 Fed. Reg. 17,164.
563/ 62 Fed. Reg. 17,164.
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CDC OF A CLAIMED CREDIT EXPENSE ADJUSTMENT IS
SUPPORTED BY SUBSTANTIAL EVIDENCE ON THE RECORD AND
ISOTHERWISE IN ACCORDANCE WITH LAW.

Circumstances of sale (*COS’) adjustments are common. Under 19 U.S.C.
81677b(a)(6)(C)(iii), the Department may adjust NV for “other differences in the circumstances
of sale” than those accounted for specifically by other sections of the statute. COS adjustments
are not specifically defined by the statute. Thus, the Department has broad latitude to determine
what constitutes a COS.564/ |n addition, “[ The Department] has tremendous discretion to
decide whether or not to make a COS adjustment. Courts are strongly inclined to rely on [the
Department’ s] expertise in deciding whether there is a causal nexus between the difference
between NV and EP or CEP, on the one hand, and differences in the COS between the home
and U.S. markets, on the other hand.” 965/

1 Arguments of the Department and the Parties

The Department allowed CDC and CEMEX their claimed COS adjustments for credit
expenses on home market sales. The Department explained that:

[F]or the purpose of calculating imputed credit costs, it is our
practice to calculate the number of credit days based on the
number of days between the date of shipment and the date of
payment. If actual payment dates are not readily accessible, we
normally alow respondents to base the number of credit days
on the average age of accounts receivables. . . Based on our

findings at verification, the Department determined that
respondent’ s use of the average age of accounts receivables to

564/  Commerce' sregulations specifically identify credit as an expense the Department will
“normally” treat asa COS. 19 C.F.R. 8 353.56(8)(2)(1995). Sawhill Tubular Div. Cyclops Corp.
v. United States, 666 F. Supp. 1550, 1555 (Ct Int’'| Trade 1987).

565/  Ra Bhalaand Kevin Kennedy, WORLD TRADE LAW, THE GATT-WTO SyYSTEM, REGIONAL
ARRANGEMENTS, AND U.S. LAw (1998) (*WTL") at 759.
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calculate credit expensesis reasonabl e.566/
While Southern Tier challenges the Department’ s use of CEMEX’ s accounts receivable
to calculate the number of days payment was outstanding, the Department rejects their
suggestion that it acted contrary to the Department’s and court precedent.567/ In particular, the

Department disputes Southern Tier’ sinterpretation of NSK Ltd v. United States, 896 F. Supp.

1263, 1274-76 (Ct Int’| Trade 1995).568/ According to the Department:

[T]he court in the NSK case did not hold that the methodol ogy
employed by the Department in the instant case is “legally
improper.” It merely held that given the factsin that case, is
[sic] was permissible for the Department to reject credit
expense data that was based upon the respondent’s ‘ledgers for
accounts and notes receivables.’ . . . It strains credulity to
suggest that the court in NSK defined for al time the scope of
[the Department’ s] discretion when it issued its holding based
on the narrow facts of that case.569/

Moreover, the Department asserts that its practice for the Fifth Administrative Review
comports with the Department’ s prior practice. Normally, the Department cal cul ates the
number of credit days based upon transaction-specific data, i.e., payment date minus shipment
date. 570/ “However, where that datais not readily accessible, the Department has exercised its

discretion an[d] accepted the average age of accounts receivable, if it had reason to believe that

566/ 62 Fed. Reg. 17,163.

567/  Department Panel Rule 57(1) brief, at 155 (citing Southern Tier Panel Rule 57(1) brief, at 79-
86).

568/ Id.
569/ Id., at 155-156.
570/ 1d., at 156.
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methodology would not lead to unreasonable distortions.” 971/

According to the Department, for the Fifth Administrative Review, CEMEX reported
actual payment dates when they were available. For transactions without payment dates,
CEMEX and CDC reported average number of days outstanding based upon datain their home
market accounts receivable. Both companies, says the Department, provided workshests,
explaining their methodol ogies for cal culating average number of days outstanding. Southern
Tier argues that this datais inherently distortive because it is based on CEMEX’ stotal sales and
total accounts receivable.572/ “What [Petitioners] ignore, [according to the Department] is that
this datais remarkably similar to the average credit days reported on a transaction-specific basis
in CEMEX’s home market sales file for Type | cement sold in bulk and bag . . ..”573/

According to Southern Tier, the Department normally requires that home market credit
expenses be reported on a transaction-specific basis.574/ Southern Tier admits that sometimes
the Department has allowed the use of a customer-specific allocation methodology for home

market credit expenses, but only, they claim, in exceptional cases. 575/ Southern Tier argues that

571/  Id. For example, the Department argues, in Television Receivers from the Republic of Korea,
the Department determined that respondent’ s use of the  average accounts receivabl e turnover
ratio” was a* sufficiently accurate measurement” of imputed credit expense. 56 Fed. Reg.
12,701, 12,708 (1991). In addition, the Department notes, in Fresh Cut Flowers from Mexico,
Commerce found that “respondents’ methodologies for cal culating the average age of accounts
receivable were reasonable.” 61 Fed. Reg. 6,812, 6,813 (1996). Department Panel Rule 57(1)
brief, at 156.

572/ 1d., at 157 (citing Southern Tier Panel Rule 57(1) brief, at 82-83).
573/ Id.

574/  Southern Tier Panel Rule 57(1) brief, at 79.

575/ 1d., at 81
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CEMEX’sand CDC's reporting of credit expenses in the Fifth Review did not conform to the
Department’ s requirements, because the reporting was not based on either the transaction-
specific or the customer-specific credit expense.576/ Southern Tier aleges that both CEMEX
and CDC used total accounts receivable and total salesfor all types of cement and for all
customers and thereby distorted the actual credit days outstanding for the individual sales
compared. Moreover, they claim this caused “significant inaccuracies’ in the calculation of
credit expenses. 577/ |n addition, Southern Tier argues, the Department acted improperly by
permitting an expense amount to be calculated using expenses on merchandise outside the
scope of the antidumping order, i.e., merchandise (Type Il cement) the Department concluded
was outside the ordinary course of trade.578/

Southern Tier cites NSK, 896 F. Supp. at 1276, for the proposition that it is legally
improper for the Department to base a COS adjustment for home market credit expenses on the
aggregate expense of extending credit on all of its home market sales, which may vary greatly
from the actual, transaction-specific, expense.579/ Thus, concludes Southern Tier, the
“practice’ cited by the Department in the final results for the Fifth Review is not in accordance
with law.280/

According to CEMEX, the company “calculated home market credit expenses on a

576/ ld.
577/ ld.
578/ Id., at 84.
579/ 1d. at 84.
580/ Id.
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transaction-by-transaction basis by multiplying the total sales price (net discounts and rebates)
of each transaction by the calculated number of days payment was outstanding (the “ credit
period”) and by CEMEX’s weighted average daily short term interest rate calculated for the
period of review.”98L/ CEMEX claims that the length of the credit period for each transaction
was calculated by either: (1) where the date of shipment and the date of payment datawas
available for that invoice, the credit period was calculated on a transaction specific basis; (2) in
cases where transaction specific date of shipment and/or date of payment data was not available,
CEMEX used as the credit period an average days outstanding based upon all non-
governmental sales and non-affiliated party sales of all cement products.582/

CEMEX notes that the Department verified both the accuracy of CEMEX’ s short-term
interest rate and its calcul ation of the average days outstanding.583/ The Department also
verified that CEMEX could not calculate this figure based on specific cement types because the
accounts receivable ledgers were kept by customer and not cement type. 584/ Based on the

Department’ s verifications and findings, CEMEX argues, the Department properly granted its

581/ CEMEX Panel Rule57(1) brief, at 35.
582/ Id., at 35-36.
583/  The Department found:

When there was no pay date available in the system, they derived an average number of
days outstanding to use as a substitute. Accounts receivable is taken from the
commercial system and used to create a report that states total accounts receivable by
region. The six regions are added up and the total sales and accounts receivable are used
to calculate turnover for the entire CEMEX group. . .

1d., at 36-37.
584/ 1d., at 37.
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claimed credit expenses for transactions utilizing transaction-specific credit periods and for
transactions utilizing average credit periods. 585/

CDC does not dispute Southern Tier’s suggestion that the Department prefers to
calculate credit on a transaction-specific or customer-specific basis. 586/ However, CDC
believes that the Department has discretion to grant the COS requested.587/ According to

CDC, the Department recognized this flexibility when it decided Color Television Receivers

from the Republic of Korea, 62 FR 17163 (“[i]f actual payment dates are not readily accessible,

we normally allow respondents to base the number of credit days on the average age of accounts
receivables.”)588/

In addition, CDC argues that NSK stands for the proposition that the Department has
discretion, and not for Southern Tier’' s view that the Department acted in the Fifth
Administrative Review contrary to the Department’s past practice.589/ Moreover, CDC notes
that it did not participate in the early stage of the original investigation, like the NSK

respondent, and therefore was not on notice that its methodology was not preferred by the

Department.290/
2. Discussion and Decision of the Panel
585/  Id.

586/  CDC Panel Rule 57(1) brief, at 13.

587/ ld.
588/ Id., at 14.
589 Id.

590/ Id., at 15.
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COS adjustments are common, but the statute, 19 U.S.C. 81677b(a)(6)(C)(iii), provides
no specific guidance to the Department regarding COS adjustments for credit expenses. While
transaction-specific reporting is clearly preferred, nothing precludes the Department from
accepting the information CDC and CEMEX provided during the Fifth Administrative Review
and granting a COS for the respective companies credit expenses. The Department has broad
discretion to grant COS adjustments and courts are strongly inclined to rely on the

Department’s expertisein thisarea. The Panel does not believe that NSK Ltd v. United States,

896 F. Supp. 1263, 1274-76 (Ct Int’| Trade 1995) changes the Department’ s basic discretion
regarding COS adjustments.

Significantly, the Department explains that both CEMEX and CDC provided the
Department with acceptable worksheets explaining their methodol ogies for calculating average
number of days outstanding.99Y Southern Tier argues that this datais inherently distortive
becauseiit is based on CEMEX’s total sales and total accounts receivable.892/ According to the
Department, however, CEMEX’s datais remarkably similar to the average credit days reported
on atransaction-specific basisin CEMEX’s home market salesfile for Type | cement sold in
bulk.293/

The COS adjustments requested by CEMEX and CDC were “established to the
satisfaction of the administering authority.” 19 U.S.C. 81677(a)(6)(C) (1995). The Panel will

not disturb the Department’ s determination regarding credit expenses based on the record for

591/  Department Panel Rule 57(2) brief, at 157.
592/  Southern Tier Panel Rule 57(1) brief, at 82-83.
593/  Department Panel Rule 57(2) brief, at 157.
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the Fifth Administrative Review.

IV.E. CONSTRUCTED EXPORT PRICE (CEP) CLAIMSBY SOUTHERN
TIER

WHETHER THE DEPARTMENT'SREFUSAL TO DEDUCT
INDIRECT SELLING EXPENSESAND INVENTORY CARRYING
COSTSINCURRED IN MEXICO ON U.S. SALESFOR PURPOSE OF
CALCULATING CONSTRUCTED EXPORT PRICE (CEP) WAS
SUPPORTED BY SUBSTANTIAL EVIDENCE AND OTHERWISE IN
ACCORDANCE WITH LAW
1 Arguments of the Participants
Southern Tier
Southern Tier notes that in the Final Results certain indirect selling expensesincurred
in Mexico [reported in the field DINDIRSU] and inventory carrying costs [reported in the field
DINVCARU] were not included in the Department's Constructed Export Price (CEP)
calculation pursuant to 19 U.S.C. § 1677a(d)(1)(D).294/ The Department explained in the Final

Results that the various Section 772(d) adjustments are "intended to provide for the deduction

594/  Southern Tier Panel Rule 57(1) brief, at 86 et seq. The Panel notes that in calculating a dumping
margin, the Department compares United States price to the normal value of the subject
merchandise. United States price is calculated using either an export price ("EP") methodol ogy
or a constructed export price ("CEP") methodology. Typically, the Department relies on EP
when the foreign exporter sells directly to an unrelated U.S. purchaser. CEP is used when the
foreign exporter makes sales through arelated party in the United States. When U.S. priceis
based on CEP, the Department bases its cal culations on the price charged to the first unaffiliated
purchaser, which isthe "starting price." The Department then makes certain adjustmentsto the
starting price, including several that are not required for EP sales. These are set out in 19 U.S.C.
§ 1677a(d). According to the SAA, "constructed export priceis ... calculated to be, as closely as
possible, a price corresponding to an export price between non-affiliated exporters and
importers.” H.R. Doc. No. 103-316 at 823 (1994).
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of expenses associated with economic activities occurring in the United States'595/ and that it
isits current practice to deduct only indirect selling expenses incurred in Mexico in connection
with sales to the unaffiliated purchaser in the United States from the CEP calculation, and not
to deduct indirect selling expenses incurred in Mexico on the sale to the affiliated purchaser
from the CEP calculation.896/ Since the DINDIRSU and DINVCARU data represented
Mexican-incurred expenses related to the sale to the affiliated purchaser in the United States
(i.e., the importer), no deduction was made on this ground to the CEP calcul ation.297/

Southern Tier concedes that this action was consistent with the Department's current
practice and regulations298/ but argues that it is nevertheless contrary to the "plain language" of

the applicable provision of the antidumping statute:

19 U.S.C. § 1677a. Export price and constructed export price
(d) Additional adjustmentsto constructed export price

For purposes of this section, the price used to establish constructed

595/  Fin. Res,, at 17168, citing Certain Pasta from Italy, 61 Fed. Reg. 30326, 30352 (1996).

596/ 1d. The Department stated: “The CEP s, by definition, the price obtained after removing from
the first resale to an independent U.S. customer, profit and the activities for which expenses are
deducted under section 772(d). Section 772(d) defines expenses to be deducted from CEP as
those expenses representing activities undertaken by the affiliated importer to make the sale to
the unaffiliated customer. As such they tend to occur after the transaction for which export price
is constructed and the Department has properly deducted these expenses in calculating the CEP
for comparison purposes. In the instant review, we disagree with petitioners. The Department
does not deduct indirect expenses incurred in selling to the affiliated U.S. importer under section
772(d) of the Act. [Citation omitted] As stated clearly inthe SAA, section 772(d) of the Actis
intended to provide for the deduction of expenses associated with economic activities occurring
in the United States. See SAA at 823. The Department, upon analysis, has determined that the
indirect selling expensesinvolved in this case relate solely to the sale to the affiliated importer.”

597/ Id.

508/  See19 C.F.R. § 351.402(b)

168



export price shall also be reduced by—

(D] the amount of any of the following expenses
generally incurred by or for the account of the producer or exporters,
or the affiliated seller in the United States, in selling the subject
merchandise...—

(A) commissionsfor selling the subject
merchandise in the United States;

(B)  expensesthat result from, and bear a direct
relationship to, the sale, such as credit expenses, guarantees
and warranties;

(C) any saling expenses that the seller pays on
behalf of the purchaser; and

(D) any selling expenses not deducted under
subparagraph (A), (B), or (C);

2 the cost of any further manufacture or assembly
(including additional material and labor),...; and

(©)] the profit allocated to the expenses described in
paragraphs (1) and (2).
(Emphasis added).

Southern Tier initially observes that the expenses deducted under subparagraphs (A),
(B), and (C) of the above statute concern commissions, direct selling expenses, and expenses
assumed by the seller on behalf of the purchaser, and that subparagraph (D) in effect concerns
indirect selling expenses (those that are directly related to "the sale of the subject merchandise,
do not qualify as assumptions, and are not commissions.")299/

Parsing the statute as it relates to such indirect selling expenses, Southern Tier argues

that the statute plainly uses (i) the term "any" (meaning under applicable case law "al" or

599/  Citing SAA, at 823.
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"every")600/ and the term "expenses”", and (ii) makes no geographical or other distinction asto

where those expenses happen to be incurred or on whose behalf ("regardless of where they are

incurred and regardless of whether they relate to the sale to the affiliated importer or the

importer's sale to its U.S. customer").60L/ [t follows, therefore, that—

[n]othinginthelanguage of the statutelimitsthe'plain and expansive meaning of theterm
‘any.' Section772(d)(1)(D) directs[the Department] to deduct all indirect selling expenses
incurred by CEMEX and C[D]C that are attributable to U.S. sales. Thus, [the
Department] is clearly required to deduct those indirect expenses that were incurred in
Mexico and on CEMEX's and C[D]C's sales to affiliated importers.602/

Southern Tier cites recent Supreme Court cases (based on Chevron) to the effect that

the "first step in interpreting a statute is to determine whether the language at issue has aplain

and unambiguous meaning with regard to the particular dispute in the case";603/ and where the

Congressional intent "has been expressed in reasonably plain terms, that language must

600/

601/
602/

603/

Southern Tier argues that "U.S. courts have interpreted the term "any,’ when used in similar
statutory contexts, to mean ‘al' or 'every.™ Southern Tier Panel Rule 57(1) brief, at 88, citing
United States. V. Rosenwasser, 323 U.S. 360, 362-63 (1945) (term "any employee” in Fair Labor
Standards Act includes all employees unless specifically excluded); Fleck v. KDI Sylvan Pools,
Inc., 981 F.2d 107, 115 (3d Cir. 1992), cert. denied, 507 U.S. 1005 (1993) (term "any person” in
product liability statute includes all persons meeting the conditions of digibility); Niece V.
Fitzner, 941 F. Supp. 1497, 1506 (E.D. Mich. 1996) (termsinvolving "any" to be interpreted
broadly), and quoting from arecent Federal Circuit decision as follows: "The 'word any is
generally used in the sense of all or every and its meaning is most comprehensive.' (Citation
omitted) Thisword does not introduce ambiguity into the pricing provision, it givesit breadth."
Barseback Kraft AB v. United States, 121 F.3d 1475, 1481 (Fed. Cir. 1997). Southern Tier aso
argues that a broad, all-inclusive reading of the term "any" is "especially appropriate where the
statute being construed is remedial in nature." Southern Tier Panel Rule 57(1) brief, at 89. The
U.S. antidumping statute is considered to be remedial. See Chaparral Steel Co. v. United States,
901 F.2d 1097, 1103-04 (Fed. Cir. 1990).

Southern Tier Panel Rule 57(1) brief, at 88.
Id., at 90.

Raobinson v. Shell Qil Co., 519 U.S. 337, 117 S. Ct. 843, 846 (1997)

170



ordinarily be regarded as conclusive."604/ On this basis, Southern Tier argues that the

Department has no authority to interpret or apply the statute contrary to its plain meaning.605/

Southern Tier does argue, however, that the legidative history actually corroborates its

position, stating that the predecessor statutef06/ "did not restrict the deduction of expensesto

those incurred in the United States or those relating to sales to unaffiliated purchasers."607/

Indeed, the Department's previous practice (before the advent of the URAA) was to deduct such

expenses (i.e., indirect selling expenses incurred in both Mexico and the United States) from

Exporter's Sales Price (ESP), a practice specifically upheld by the courts.608/ Southern Tier

then points to a URAA House Report stating that "[n]ew sections 772(d)(1) and 772(d)(2) retain

current U.S. law with respect to the deduction made for direct and indirect expenses...."609/ In

604/

605/

606/

607/
608/

609/

Negonsott v. Samuels, 507 U.S. 99, 104 (1993), quoting Griffin v. Oceanic Contractors, Inc., 458
U.S. 564, 570 (1982).

"[The Department] has no authority to interpret the statute contrary to its plain language....
Resort to any aids to construing a statute, such as legidative history or the SAA, is unnecessary
where the Congressional intent is clear, asit isin thisinstance." Southern Tier Panel Rule 57(1)
brief, at 91.

The predecessor statute, 19 U.S.C. § 1677a(€)(2) (1994) provided:
(e Additional adjustmentsto the exporter's sales price.— For purposes of this
section, the exporter's sales price shall also be adjusted by being reduced by the amount,

if any, of—

2 expenses generally incurred by or for the account of the exporter in the
United Statesin selling identical or substantially identical merchandise.

Southern Tier Panel Rule 57(1) brief, at 92.
Id., at 92-93.

Id

., a 94, citing H.R. Rep. No. 103-826, at 79 (1994). (Emphasis added).
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Southern Tier's view, neither this House report nor the analogous Senate report610/ "evidences
any intent to limit the deduction of indirect selling expenses to expenses incurred in the United
States or to expenses relating to sales by affiliated importers to unaffiliated purchasers." 611/
Finally, Southern Tier finds support for its position in the SAA, which states that the
Department will deduct direct selling expenses from CEP to the extent they are "incurred after
importation,” but does not make a similar statement with respect to indirect expenses.612/

Inits Panel Rule 57(3) brief, Southern Tier had the opportunity to cite and argue upon a

recent CIT decision, Mitsubishi Heavy Industries, Ltd. v. United States, 15 F.Supp.2d 807 (Ct.

Int'l Trade 1998), in which "the court agreed that the plain language of the statute requires the
Department to deduct from CEP all indirect selling expenses that relate to sales to the U.S."613/

Specifically, the court held:

The statute contains a list of mandatory deductions, which includes
selling expensesincurredin selling thesubject merchandise. Thestatute
does not specify as to the location of the activities generating these
expenses. Here, Commerce deducted all indirect selling expenses
related to respondents’ United States sales. This action was consistent
with the statutory CEP provision.614/

610/ S Rep. No. 103-412, at 64 (1994).
611/  Southern Tier Panel Rule 57(1) brief, at 95.

612/ 1d. Compare discussion of Section 772(d)(1)(B) ("... will deduct [direct selling expenses| to the
extent they are incurred after importation™) and of Section 772(d)(1)(D). SAA, at 153-54.

613/  Southern Tier Panel Rule 57(3) brief, at 52.

614/ Mitsubishi Heavy Industries, Ltd. v. United States, 15 F.Supp.2d 807, 818 (Ct. Int'| Trade 1988).
The Panel notes that in this case, the court was reviewing a situation wherein the Department had
included as part of the indirect selling expenses those indirect selling expenses incurred in the
exporting country (Japan) in support of U.S. sales. Asaresult, the Department had reduced the
price of thefirst sale to an unaffiliated customer in the United States by the indirect selling

(continued...)
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(Emphasis added)

In Southern Tier's view, Mitsubishi confirms the argument that the plain language of the
statute mandates that the Department deduct all indirect selling expenses associated with U.S.
sales, "including those expensesincurred in the country of exportation."615/ Southern

Tier also used its Panel Rule 57(3) brief to distinguish the recent case of Timken Co. v. United

States, 16 F. Supp.2d 1102 (Ct. Int'l Trade 1998), relied on heavily by the Department.
Southern Tier finds the Timken decision not to be controlling since Southern Tier's argument is
based on the "plain language” principle while Timken involved an argument based on legidative
history.

Finally, Southern Tier addresses language contained in the SAA and also heavily relied
upon by the Department as informing its current practice:

Additionally, under new section 772(d), constructed export pricewill be
calculated by reducing the price of the first sale to an unaffiliated
customer in the United States by the amount of the following expenses

(and profit) associated with economic activities occurring in the United
States.616/

(Emphasis added)
Southern Tier states. "This ambiguous phrase does not lead to Commerce's conclusion
that only those expenses related to sales by the affiliated importer to unaffiliated purchasers may
be deducted from CEP...." Indeed, "indirect selling expenses incurred in the country of

exportation on U.S. sales are plainly expenses ‘associated’ with economic activitiesinthe U.S,,

614/  (...continued)
expenses incurred in Japan since they related to the sale to an unaffiliated purchaser.

615/  Southern Tier Panel Rule 57(3) brief, at 54.
616/ SAA, at 153 (emphasis added).
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i.e, U.S. sdles"617/

CEMEX

CEMEX argues briefly that Southern Tier is simply rehashing old arguments that the

Department has consistently rejected, and cites recent administrative proceedings showing that

the Department only deducts indirect selling expenses incurred in the home market if they are

related to sales to the unaffiliated purchaser.618/ See, for example, Porcelain on Steel

Cookware from Mexico, 63 Fed. Reg. 38373, 38381 (July 16, 1998):

With regard to indirect selling expenses incurred in Mexico in support
of sales to the United States, we agree with the respondents that such
expenses do not relate to economic activity in the United States. The
Department’s current practice, as indicated by the preamble to the
Department’ s New Regulations [published 62 Fed. Reg. 67276-27424
(May 19, 1997)], is to deduct indirect selling expenses incurred in
Mexico from the CEP calculation only if they relate to sales to the
unaffiliated purchaser in the United States. We do not deduct from the
CEPcalculationindirect selling expensesincurredin Mexicoonthesae
to the affiliated purchaser.

and similar decisions.619/ Moreover, the new regulations, 19 C.F.R. § 351.402(b)

expressly codify thisprinciple (" The Secretary will make adjustmentsfor expenses associated with

617/
618/

619/

Southern Tier Panel Rule 57(3) brief, at 59-60.
CEMEX Panel Rule 57(2) brief, at 41.

See also Collated Roofing Nails from Taiwan, 62 Fed. Reg. 51427, 51430 (“[W]e make
deductions under 8 772(d) of the Act only for selling expenses that relate to economic activity in
the United States, which we deem to be expenses associated with the sale to the unaffiliated U.S.
purchaser and not the sales to the unaffiliated U.S. importer.”), Certain Fresh Cut Flowers from
Colombia, 62 Fed. Reg. 53287, 53294 (“We agree with Asocolflores that selling expenses
incurred in the home market that are not associated with U.S. economic activity should neither be
deducted from CEP nor included in the basis for calculating CEP profit.”), and PET Film, Sheet
and Strip from the Republic of Korea, 62 Fed. Reg. 38064, 38066 (“In establishing CEP under §
772(d) of the Tariff Act, the Department’ s new regulations codify this principle, stating that “the
Secretary will make adjustments for expenses associated with commercial activitiesin the United
States that relate to the sale to an unaffiliated purchaser, no matter where or when paid.”)
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commercial activitiesin the United States that relate to the sale to an unaffiliated purchaser").

CEMEX argues that the Department's interpretation of the statute is reasonable, in
accordance with its own regul ations and administrative practice, and should be accorded the usual
deference under the second prong of Chevron620/ and the numerous other cases that grant the
Department "broad discretion in executing the [antidumping] law."621/

CDC

CDC dso argues that the Department's approach is consistent with the statute, the SAA,
and the recent codification of its practicein its regulations.622/ CDC places particular emphasis
on the language of the SAA (expenses and profits "associated with economic activities occurring
in the United States") and the language of the regulations ("commercial activities in the United
States"), and that the Department has consistently followed its present practice since enactment of
the URAA ("deduct from CEP the expenses associated with commercia activity in the United
States which relate to the resale to an unaffiliated purchaser").623/

CDC notes that this new practice was a change from pre-URAA law. In Tapered Roller

Bearings from Japan,624/ the Department stated:

"[1]t is clear from the SAA that under the new statute we should

620/ CEMEX Panel Rule 57(2) brief, at 42-43.

621/  Smith-Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert. denied, 465
U.S. 1022 (1984).

622/ CDC Pandl Rule57(2) brief, at 17.

623/ Id., at 17-18.

624/  Tapered Roller Bearings and parts Thereof, Finished and Unfinished From Japan, and Tapered
Roller Bearings, Four Inches or Less in Outside Diameter and Components Thereof From Japan,

63 Fed. Reg. 2558, 2575 (January 15, 1998).
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deduct from CEP only those expenses associated with economic
activities in the United States. The SAA aso indicates that
‘constructed export price is now calculated to be, as closely as
possible, a price corresponding to an export price between non-
affiliated exporters and importers.™

The Department

For its part, the Department agrees that it should, indeed, be entitled to the usual amount
of deference:

Asthe CIT recently recognized, new section 1677a(d)(1)(D) does not
specifically mandate the deduction of indirect selling expensesincurred
outside the United States, and the Department is due considerable
deference where, as here, the statute does not specify a precise
methodology. See The Timken Company v. United States, [16
F.Supp.2d 1102, 1105-06 (Ct. Intl Trade 1998)].  Further, the
Department's interpretation of section 1677a(d)(1)(D) is directly
supported by the SAA.625/

The Department argues that it must, as the SAA requires, limit CEP deductions under
Section 1677a(d)(1) to those that are "associated with economic activities occurring in the
United States'.626/ |n this respect, the Department believes that Southern Tier's contention that
Congress intended the Department's pre-URAA practice to continue unchanged under the new
statutory authority is"flawed" ("the URAA introduced important changes that render the

calculation of CEP markedly different from the calculation of ESP").627/  The Department also

625/  Department Panel Rule 57(2) brief, at 171.
626/ Id., at 173.

627/ 1d., at 173-74. The Department disputes Southern Tier's interpretation of the House and Senate
reports, Seefn. _ supra, ("Neither of those documents specifically states that the Department
must always deduct indirect selling expenses incurred outside of the United States, and both
recognize that the URAA introduced overarching changes in the calculation of CEP").
Department Panel Rule 57(2) brief, at 176, fn. 119.
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cites Article 2.4 of the new Antidumping Agreement (make "allowances for costs, including

duties and taxes, incurred between importation and resale...")628/ and the SAA ("constructed

export price is now calculated to be, as closely as possible, a price corresponding to an export
price between non-affiliated exporters and importers')629/ as essential support for its position.
Based on the above language of the SAA, the Department reasons that if this were an EP, as
opposed to a CEP transaction, the indirect selling expenses contemplated in this case would not
be subtracted from the calculation of the Export Price; similarly (in a CEP transaction), they
should not be subtracted here either.630/ The applicable provision, § 1677a(d)(1)(D), only
requires the Department to subtract indirect selling expensesif they occur after the affiliated sale
or transaction has taken place (i.e., only if in connection with the sale to the unaffiliated
purchaser).

The Department agrees that the language of 8§ 1677a(d)(1)(D) "is ambiguous as to
exactly what indirect selling expenses incurred in connection with CEP sales should be
deducted."631/ The recent Timken decision stated that

[t]his language does not specifically state that selling expenses
incurred in the home market should be included in U.S. indirect
selling expenses. Rather, at most, it indicates that Congress did

not intend Commerce to change substantially what it includes as
such expenses. Although the Court is concerned with

628/ A fuller statement of the relevant language of Article 2.4 of the new Antidumping Agreement is
asfollows: "A fair comparison shall be made between the export price and the normal value....
In the casesreferred to in paragraph 3 of Article 2, allowances for costs, including duties and
taxes, incurred between importation and resale, and for profits accruing, should also be made...."

629/ SAA, at 153.
630/ Department Panel Rule 57(2) brief, at 174.
631/ Id.,at 175.
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Commerce's sudden change in practice, Commerce is afforded
significant deference in its statutory interpretation.632/

As also emphasized by the court in Timken,633/ the Department believes that the SAA
sets out the governing principle ("associated with economic activities occurring in the United
States") and emphasizes that the SAA is the "authoritative expression by the United States
concerning the interpretation and application of the Uruguay Round Agreements and this
Act."634/

The Department concedes that under the pre-URAA statute it deducted all expenses
associated with ESP sales, but states that it now deducts only those " expenses representing
activities undertaken to make the sale to the unaffiliated customer in the United States" and
states, further, that it "has applied this principle consistently and repeatedly since adoption of the
URAA."635 The Department argues that it should be "afforded significant deferencein its
statutory interpretation,” which has been specifically upheld in the Timken decision.636/ The
Department also citesits new regulations in support, even though they technically do not govern

this Fifth Administrative Review.637/

632/ Timken, 16 F.Supp.2d, at 1106.

633/ Id.

634/  See Section 102(d) of the URAA ("the Statement of Administrative Action approved by the
Congress under section 101(a) shall be regarded as an authoritative expression by the United
States concerning the interpretation and application of the Uruguay Round Agreements and this
Actin any judicia proceeding in which a question arises concerning such interpretation or
application.")

635/  Department Panel Rule 57(2) brief, at 177.
636/ Id., at 179.

637/  Section 351.402(b) of the Department's new regulations providesin full:
(continued...)
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2. Discussion and Decision of the Panel

The Panel appreciates the clarity of the parties argument on this issue, which is not
without difficulty. Southern Tier urges the Panel to resolve this issue by examining the
language of the statute itself, which does appear to state that "any [indirect] selling expenses"
should be deducted from the starting price, without regard for a distinction based on geography
or on the affiliated or unaffiliated nature of the relationship of the parties.

To view once again the critical language:

19 U.S.C. § 1677a. Export price and constructed export price
(d) Additional adjustmentsto constructed export price

For purposes of this section, the price used to establish constructed
export price shall also be reduced by—

(D] the amount of any of the following expenses generally incurred by or
for the account of the producer or exporters, or the affiliated seller in the United States,
in selling the subject merchandise...—

(D) any selling expenses not deducted under
subparagraph (A), (B), or (C);
(Emphasis added)
On its face, this language says nothing about a geographical distinction, nor doesit say

anything about a distinction based upon "the relationship between the foreign exporter and the

637/  (...continued)
Additional adjustmentsto constructed export price. In establishing constructed
export price under section 772(d) of the Act, the Secretary will make adjustments for
expenses associated with commercial activities in the United States that relate to the sale
to an unaffiliated purchaser, no matter where or when paid. The Secretary will not make
an adjustment for any expense that is related solely to the sale to an unaffiliated importer
in the United States, although the Secretary may make an adjustment to normal value for
such expenses under section 773(a)(6)(C)(iii) of the Act. (Emphasis added).
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importer...".638/ Moreover, Southern Tier certainly cannot be faulted in its observations on
statutory interpretation, based on the first prong of Chevron, to the effect that if a statuteis plain
on its face, no resort to legislative history or interpretive aids is necessary or appropriate.

Indeed, if one starts from the premise that the above statute is free from ambiguity, a
faithful application of Chevron would appear to require a court or panel to reject the language of
the SAA ("associated with economic activitiesin the United States") since that language would
not be operating to clarify an ambiguity in the statute—instead, that language would in effect be
introducing or creating an ambiguity which, because the statute itself is plain, the court or panel
should, under Chevron, ignore. This Panel, for example, does not understand the Chevron
principle as allowing the Department to "bootstrap” a favored interpretation of the law by (i)
interpreting a statute in a manner inconsistent with the plain language of that statute; (ii)
reaching into the SAA (or other legidlative history source) to find ambiguous but supporting
language in the legidlative history which doesn't appear in the statute itself; and then (iii) relying
on the numerous "deference” decisions of the Federal Circuit and the Court of International
Trade to resolve that "found" ambiguity initsfavor. Evenif the Department's favored ruleis

demonstrably superior to that of the plain language of the statute,639/ the |atter must still

638/  Mitsubishi, supra note 614, at 813. The Panel notes that the phrase set off by commas—", or the
affiliated seller in the United States,”—does not create such a geographical distinction. The
SAA makesit clear that this language is merely intended to describe where the affiliated seller is
located. See SAA, at 822 (“If, before or after the time of importation, the first saleto an
unaffiliated person is made by (or for the account of) the producer or exporter or by aseller in
the United States who is affiliated with the producer or exporter, then Commerce will base its
calculation on constructed export price.” (Emphasis added)) Manifestly, if one then backs out of
the statute the language referring to producer or exporters or the affiliated seller, no language
remainsthat is even suggestive of a geographical distinction.

639/  See Zenith Electronics Corp. v. United States, 633 F. Supp. 1382 (Ct. Int’'| Trade 1986), appeal
(continued...)
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prevail, at least until the Congress is persuaded to write a better rule.

Nevertheless, the Panel must legitimately inquire whether the above statute isreally as
free from doubt as Southern Tier has suggested. The Court of International Trade, speaking in
the Timken case, turned its attention to this very issue. In commencing its analysis of the

matter, the Timken court first noted that:

[t]he preeURAA statute provided for the reduction of exporter's sales
price ("ESP") by the amount of “expenses generally incurred by or for
the account of the exporter in the United States in selling identical or
substantially identical merchandise.” 19 U.S.C. § 1677a(e)(2) (1988).
Although the statute was silent as to whether indirect selling expenses
incurred outsidethe United States should be categorized asU.S. indirect
selling expenses, [the Department] chose to adjust U.S. price for such
expenses. See 19 C.F.R. 8 353.41(e)(2) (1994); ITA Antidumping
Manual, Ch. 7, at 11 (rev. ed. July 1993).

Asrevised by the URAA, the statute states that constructed export
price ("CEP"), the post-URAA equivalent to ESP, is to be reduced by
the amount of any "expenses generally incurred by or for the account of
the producer or exporter, or the affiliated seller in the United States'
including "any selling expenses not deducted under subparagraph (A)
[commissiong], (B) [direct selling expenses], or (C) [selling expenses
assumed by the seller on behalf of the purchaser].” 19 U.S.C. 8
1677a(d)(1) & (d)(1)(D) (1994). IntheFina Results, [the Department]
revised its previous practice and limited Koyo's U.S. indirect selling
expenses to those expenses specifically associated with commercial
activitiesin the United States.640/

Paintiff, The Timken Company, then argued, as Southern Tier argues here, that
Congress intended for the Department to continue the practice of including in U.S. indirect

selling expenses the home market selling expenses attributable to export sales.64l/ The

639/  (...continued)
dismissed, 875 F.2d 291 (Fed. Cir. 1989) (Zenith I).

640/  Timken, supra.
641/ Id.
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Department responded by arguing that "the new statutory language does not define the types of
expenses to be included as U.S. indirect selling expenses'842/ and that the Department's focus
on "the sale to the first unaffiliated customer" was reasonabl e.643/

In resolving this issue, the Timken court then stated:

The Court first notes that, although the statutory language has
changed, neither the pre-URAA statute nor the newly-amended statute
address whether U.S. indirect selling expenses incurred outside the
United States should be categorized as U.S. indirect selling expenses.
Rather, in limiting Koyo's U.S. indirect selling expenses to those
incurred in the United States, [the Department] has chosen to alter its
treatment of such expenses.... Consequently, theissue for the Court is
whether [the Department's] interpretation of the newly-amended statute
isreasonable. Asno relevant caselaw existsand the statutory language
does not specificaly address this issue, the Court must examine the
reasonableness of [the Department's] interpretation in light of the
legidlative history and the SAA.

The legidlative history specifically states that it intends subsection
1677a(d)(1)(D) to, 'as under the current practice, encompass those
expenses that do not result from, or cannot be tied directly to specific
sales, but that may reasonably be attributed to such sales." S. Rep. No.
412, 103d Cong., 2d Sess. 65 (1994) (emphasis added). Thislanguage
does not specifically state that selling expenses incurred in the home
market should beincluded in U.S. indirect selling expenses. Rather, at
mogt, it indicates that Congress did not intend [the Department] to
change substantially what it includes as such expenses." 644/

While the Panel has some concern whether the Timken court accurately states the

Department's full position on the issue of indirect selling expenses,545/ it does generally accept

642/ Id., at 1105-06.
643/ Id., at 1106.

644/ Id.
645/  Repeating a segment from the above quotation, the Timken court el sewhere states that "[the
Department's] decision to limit U.S. indirect selling expenses to those expenses incurred in the
United Statesis supported by substantial evidence and fully in accordance with law." Id.
(Emphasis added). The Panel understands that the Department must, in these cases, grapple
(continued...)
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the court's analysis that the statutory language in question isin fact not free from doubt, and that
the appropriate procedure for this Panel would be, therefore, to assess the reasonableness of the
interpretation drawn by the Department, both substantively and in the light of the applicable
legislative history.646/

As discussed above, the Department appears to have largely informed its practice based
on language of the SAA ("associated with economic activitiesin the United States") which
language, of course, it isnot freeto ignore. While thislanguage is hardly a model of clarity, it
does appear to the Panel to be reasonably supportive of the Department’ s current rule and
practice. The Panel thus concurs with the Timken court in this respect, and is not persuaded that
the Mitsubishi decision represents a distinctly contrary point of view.647/ The Panel also
accepts that the Department's rule, as applied in this case, is consistent with its other post-
URAA administrative decisions and is consistent as well with its new regulations.648/

Considering further whether the word “any” in the statute should be taken as meaning

“al” or “every,” as Southern Tier suggests, the Panel also makes these additional observations.

645/  (...continued)
with two variables, not just one. They are: (1) the geographical location of the expenses; and (2)
whether the expenses relate to the sale to the affiliated importer or to the unaffiliated importer.
If the Panel understands the Department's practice correctly, it is the latter distinction that is the
most important, despite what the preceding quote from Timken might otherwise imply (i.e., the
Department will take account of indirect selling expenses incurred in the home market if they
relate to the sale to the unaffiliated importer).

646/  SeePart I11.B. of this Opinion.

647/ The Department in Mitsubishi included (not, as here, failed to include) the home market indirect
selling expenses, but did so on the basis that they were related to the sale to the unaffiliated
importer. Thus, from Southern Tier's standpoint, the ruling of Mitsubishi was obiter dicta.
Moreover, the ruling of Mitsubishi does not appear to the Panel to be inconsistent with the
Department’s current rule and practice.

648/  See administrative decisions quoted in CEMEX.
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First, the Panel notes that the pre-URAA statute cited by the Timken Court above, 19 U.S.C. §
1677a(e)(2), required that there be deducted from ESP “expenses generally incurred by or for
the account of the exporter in the United Statesin selling identical or substantially identical
merchandise.” In the face of an argument that respondent’ s antidumping duty related legal fees
should be included within this all-encompassing phrase, the Court of International Trade issued
afirm denia—"legal fees do not qualify as selling expenses.”649/  In the parlance of the
current statute, this ruling could be taken as the functional equivalent of “any” not meaning
“any.”
Second, the Panel believesthat it is always worthwhile to take a second glance at such
al-inclusive phraseology, particularly in the context of a statute that an agency with specialized
expertise is responsible for administering, and where “[d]eference to [the Department’ 5
interpretation and implementation of the antidumping laws is grounded in express congressional
intent.”650/ In these contexts, it is not surprising that Congress would utilize highly general

language in the antidumping arena to express a guiding principle, with this broad statutory

statement to be followed by either express statutory exceptions or with the general expectation

649/ Daewoo Elecs. Co. v. United States, 712 F. Supp. 931, 947 (Ct. Int’'| Trade 1989). See also
Federal-Mogul Corp. v. United States, 813 F. Supp. 856, 871 (Ct. Int’'| Trade 1993) and Federal-
Mogul Corp. v. United States, 824 F. Supp. 215, 220 (Ct. Int’| Trade 1993)

650/ Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, USA-90-
1904-01 (FTA Panel May 24, 1991), at 16. Congress has stressed, in this connection that in the
antidumping field it has “entrusted the decision-making authority in a specialized, complex
economic situation to administrative agencies.” S. Rep. No. 249, 96th Cong., 1st Sess. 248
(1979). Reviewing courts, in turn, have acknowledged that “the enforcement of the antidumping
law isadifficult and supremely delicate endeavor. The Secretary of Commerce ... has broad
discretion in executing the law.” Smith-Corona Group v. United States, 713 F.2d 1568, 1571
(Fed. Cir. 1983), cert. denied. 465 U.S. 1022 (1984).
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that the Department will develop its own “reasonable interpretation” of the statute.651/

Third, the Panel notes that if the Congress truly intended that the word “any” mean “al”
or “every,” it would have been appropriate to include words such as “without exception” in the
sentence. The Panel recognizes that one can approach this argument from either of two
directions, but it does seem fair to acknowledge that if the Congress strongly desired that this
particular statute be all-encompassing in nature, its draftsmen would have had to take only a
modest additional step to readily accomplish that intent.

Finally, the Panel notes that that the Department also incidentally cited Article 2.4 of
the new Antidumping Agreement in support of its position. The Panel not only agrees but in
fact gives significantly greater weight to this WTO authority than does, apparently, even the
Department. The Panel has aready noted that the language of the SAA on which the
Department reliesis hardly amodel of clarity. Indeed, it can be contrasted with the excellent
clarity of the relevant WTO language. The expression in Article 2.4 of the Antidumping
Agreement—"allowances for costs, including duties and taxes, incurred between importation
and resdle..."—can, in the view of the Panel, only be understood as a reference to costs incurred
in connection with the sale to the unaffiliated importer in the United States. What the SAA does
with ambiguity, therefore, the Antidumping Agreement does with clarity, and it is the view of
the Panel that the current practice of the Department—to deduct only those expenses
representing activities undertaken to make the sale to the unaffiliated customer in the United
States, irrespective of when the expenses are incurred and where they are paid—is well

supported by this WTO language.

651/  See Chevron.
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More to the point, the Panel finds that the rule advanced by Southern Tier (to deduct all
home market indirect selling expenses whether or not related to the unaffiliated importer) would
in fact be inconsistent with Article 2.4 of the Antidumping Agreement whereas the rule
advanced by the Department is quite clearly consistent with that article. Since it isthe purpose

of the Charming Betsey doctrine to help ensure consistency between the content of domestic

statutes and the international obligations of the United States, the Panel, as additional support
for its determination, therefore invokes that doctrine at this time to determine that the
Department's refusal to deduct indirect selling expenses and inventory carrying costs incurred in
Mexico with respect to sales to the affiliated U.S. importer for purpose of calculating CEP, was

supported by substantial evidence and was otherwise in accordance with law.

IV.E.2. CALCULATING CEP PROFIT
WHETHER THE DEPARTMENT'SREFUSAL TO INCLUDE
INDIRECT SELLING EXPENSESAND INVENTORY CARRYING
COSTSINCURRED IN MEXICO ON U.S. SALESIN “TOTAL UNITED
STATESEXPENSES’ FOR PURPOSES OF CALCULATING CEP
PROFIT WAS SUPPORTED BY SUBSTANTIAL EVIDENCE AND
OTHERWISE IN ACCORDANCE WITH LAW

1 Arguments of the Participants
Southern Tier

Southern Tier notes that 19 U.S.C. 8§ 1677a(d)(3) requires the Department, in

calculating Constructed Export Price (CEP), to deduct from the starting price in the U.S. market

the amount of profit allocable to the expenses associated with U.S. sales ("CEP Profit").652/

652/  Southern Tier Panel Rule 57(1) brief, at 97.
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Under the statute's special rule for determining profit (19 U.S.C. § 1677a(f)), this CEP Profit
amount is determining by multiplying the "total actual profit" by aratio derived by dividing the
"total United States expenses' by the "total expenses'. The statutory language for the CEP
Profit provision, as well as certain additional language, appears below:

19 U.S.C. 8§ 1677a. Export price and constructed export price

) Special rulefor determining profit
(1) In general

For purposes of subsection (d)(3) of this section, profit
shall be an amount determined by multiplying the total actual
profit by the applicable percentage.

(2 Definitions
For purposes of this subsection:
(A) Applicable percentage

The term "applicable percentage” means the
percentage determined by dividing the total United States
expenses by the total expenses.

(B) Total United States expenses

The term "total United States expenses’ means
the total expenses described in subsection (d)(1) and (2)
of this section.

© Total expenses

The term "total expenses’ means all expensesin
thefirst of the following categories which applies and
which areincurred by or on behalf of the foreign producer
and foreign exporter of the subject merchandise and by or
on behalf of the United States seller affiliated with the
producer or exporter with respect to the production and
sale of such merchandise: ...
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(D) Total actual profit
The term "total actual profit" means the total
profit earned by the foreign producer, exporter, and
affiliated parties described in subparagraph (C) with
respect to the sale of the same merchandise for which
total expenses are determined under such subparagraph.
As Southern Tier further explains, this calculation essentialy involves three
steps.653/ First, the Department calculates the "total actual profit" earned by the
foreign producer, exporter, and affiliated parties for all sales of the subject
merchandise in the United States and all sales of the foreign like product in the
exporting country. Second, the Department cal cul ates the "applicable
percentage,” that is, the ratio of "total United States expenses’ to the "total

expenses." Third, the Department allocates profit to each CEP sales transaction

by multiplying the total profit for that sale by the "applicable percentage.”

Expressed as aformula, the cal culations can be set out as follows:

Total U.S. Expenses
Total Expenses

CEP PROFIT =

X Total Actual Profit

Under the special rule for CEP Profit, the "total United States expenses” are, by
definition, to include all those expenses set out in 19 U.S.C. § 1677a(d)(1) and (2). These, of

course, include commissions, direct selling expenses, expenses assumed by the seller on the

653/ Id., at 98.

188



buyer's behalf, indirect selling expenses, and the costs of further manufacturing in the U.S.
Thus, any expense that is properly deducted from CEP should be included in the "total United
States expenses' cal culation.654/

In this case, Southern Tier argues that the Mexican indirect selling expenses on U.S.
sales should properly have been deducted from CEP, pursuant to 19 U.S.C. § 1677a(d)(1)(D),
and, as adirect consequence, should also then be included within the "total United States
expenses" calculation under the special rule for CEP Profit.655/ Southern Tier recognizes that
the two issues are inextricably linked and that the Panel's decision on the first issue will
necessarily decide the second.

CEMEX

CEMEX briefly notes that Southern Tier's arguments are contrary to "Commerce's
consistent practice and must be rejected by this panel. The reason [Southern Tier] failed to cite
to a single determination supporting its argument is due to the fact that [the Department’ s]
decisions have consistently rejected similar arguments." 656/

CDC

CDC dso argues that Southern Tier's argument should be dismissed and that it
necessarily will be decided by a correct interpretation of the first issue (i.e., calculation of CEP).
"[O]nly expenses associated with economic activitiesin the U.S. are deducted pursuant to these

statutory provisions. Therefore, per the definition in section 772(f), these expenses also are not

654/ Id.
655/ Id., a 98-99.
656/ CEMEX Panel Rule 57(2) brief, at 44.
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included in total U.S. expenses used to calculate CEP profit. The Department specifically has
confirmed this treatment in recent cases,"657/

The Department

The Department noted that "[i]n its final results, the Department's CEP calculations
included adjustments for profit pursuant to 19 U.S.C. 88 1677a(d)(3) and (f)(1995). These
provisions—entirely new under the URAA—require the Department to identify the amount of
profit associated with any selling, distribution, or further processing activities between
importation and resale to the unaffiliated U.S. customer, and to deduct this profit amount from
the CEP starting price as well. Because the Department did not reduce CEP by the expenses
reported under DINDIRSU and DINVCARU—that is, indirect selling expenses and inventory
carrying costsincurred in Mexico—it also did not attribute a U.S. profit amount to these
expenses."658/

In addition, the Department stated that "the indirect selling expenses and inventory
carrying costs incurred by CEMEX and CDC in Mexico should not be deducted from the CEP
starting price. Logically, these same expenses cannot be included in the Department's CEP
profit calculation.... If the Panel correctly determines that the Department properly declined to
deduct the indirect selling expenses and inventory carrying costs at issue from the CEP starting
price, it must also determine that the Department correctly excluded these expenses from its

CEP profit calculation."659/

657/ CDC Panel Rule57(2) brief, at 21.
658/  Department Panel Rule 57(2) brief, at 184.
659/ Id.
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2. Discussion and Decision of the Panel

All parties recognize that thisissue is strictly definitional and that the Panel’s decision
with respect to the CEP issue will also control the Panel’ s decision with respect to the CEP
Profit issue. Since the Panel has determined to reject Southern Tier’ s argument concerning the
calculation of CEP, it must necessarily reject its argument concerning the calculation of CEP
Profit. Accordingly, the Panel determines that the Department's refusal to include indirect
selling expenses and inventory carrying costs incurred in Mexico on United States salesin “total
United States expenses’ for purposes of calculating CEP Profit was supported by substantial

evidence and otherwise in accordance with law.

IV.E.3. CALCULATING DENOMINATOR OF CEP PROFIT
WHETHER THE DEPARTMENT'SDECISION TO INCLUDE
MOVEMENT EXPENSESIN “TOTAL EXPENSES’ FOR PURPOSES
OF CALCULATING CEP PROFIT WAS SUPPORTED BY
SUBSTANTIAL EVIDENCE AND OTHERWISE IN ACCORDANCE
WITH LAW

1 Arguments of the Participants
Southern Tier
Inits Panel Rule 57(1) brief, Southern Tier cites to arecent decision of the Court of

International Trade, U.S. Steel Group v. United States, 15 F.Supp.2d 892 (Ct. Int’| Trade 1998),

adopted July 7, 1998, which expressly determined that the Department had erroneously
interpreted and applied the statute by including movement expenses in the calculation of "total

expenses' for purposes of determining CEP Profit.660/

660/  Southern Tier Panel Rule 57(1) brief, at 99.
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In that case, asin the instant one, the Department had cal culated the numerator of the
equation (“"total United States expenses') by adding together U.S. commissions, U.S. direct
expenses, U.S. indirect expenses, and U.S. inventory carrying costs (see 19 U.S.C. 8§
1677a(d)(1) and (d)(2)). Movement expenses, which are addressedin 19 U.S.C. §
1677a(c)(2)(A), were not added to this calculation because the statute clearly keeps them
separate. Asfor the denominator in the equation (“total expenses’), the Department added
together the respondent's total cost of goods sold, total U.S. and home market selling expenses,
and total U.S. and home market movement expenses.

Expressed as a formula, the Department’ s methodology is as set out below:

Total U.S. Expenses
Total Expenses

CEP PROFIT =

X Total Actual Profit

where Total U.S Expenses = Total U.S. Commissions

Total U.S. Direct Expenses

Total U.S. Indirect Expenses

Total U.S. Inventory Carrying Costs

Fota-U-S-MevementExpenses 661/

Total Cost of Goods Sold
Total Selling Expenses
Total Movement Expensest62/

oO:+ + +

where Total Expenses

+ + |l

As summarized by Southern Tier, the U.S. Steel Court held that the inclusion of

661/  Asnoted in the text, under current Department practice, the calculation of Total U.S. Expenses
(the numerator in the ratio involved) does not include U.S. movement expenses since movement
expenses are addressed separately by 19 U.S.C. 8§ 1677a(c)(2)(A) and are clearly not referenced
in the controlling statute, 19 U.S.C. 88 1677a(d)(1) and (d)(2). Southern Tier does not contest
this aspect of the calculation.

662/  Under current Department practice, Total Expenses (the denominator in the ratio involved)
includes U.S. and home market movement expenses. The U.S. Steel decision ruled that this was
improper.
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movement expensesin this latter calculation was contrary to statute.663/  The decision
emphasized that the statute defines "total expenses' as "all expenses ... with respect to the
production and sale of [subject] merchandise".664/ Thus, the Court found that the limitation of
"total expenses' to expenses relating to "production and sale" of the merchandise was intended
to include the same types of expenses that are included in the calculation of the numerator (Total
U.S. Expenses), all of which relate either to production or sale of the merchandise and exclude
movement expenses.665/

The Court rejected the Department’ s argument that the statute required the inclusion of
"all expenses," and that the reference to "production and sale" was no more than a general
requirement that the expenses be linked to the subject merchandise.666/ In doing so, the Court

was unwilling not to give natural effect to the limitation expressed in the "production and sal e’

663/  Southern Tier Panel Rule 57(1) brief, at 100.

664/ U.S. Stedl Group v. United States, 15 F.Supp.2d 892, 896 (Ct. Int’| Trade 1998). (Emphasis
added). 19 U.S.C. § 1677a(f)(2)(C) statesin full:

Export price and constructed export price

() Special rulefor determining profit

2 Definitions
For purposes of this subsection:

© Total expenses

Theterm "total expenses’ means all expensesin thefirst of the following
categories which applies and which are incurred by or on behalf of the foreign producer
and foreign exporter of the subject merchandise and by or on behalf of the United States
seller affiliated with the producer or exporter with respect to the production and sale of
such merchandise: ... (Emphasis added).

665/  Southern Tier Panel Rule 57(1) brief, at 100. See U.S. Stedl.
666/ SeeU.S. Sted.
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language. In addition, the Court found the Department’ s interpretation unreasonable since "it
conflicts with [the Department's] past practice of consistently distinguishing between movement
and production or selling expenses in other circumstances' (citing several administrative
decisions).667/ The Court also felt that proportionality must logically exist between the Total
U.S. Expenses (the numerator) and Total Expenses (the denominator). Asthe Court stated,
"[1Jogically, the numerator and the denominator of this ratio should be drawn from the same
pool of expenses,"668/ and the Department offered no convincing argument to the contrary.
CEMEX

CEMEX asserted in its Panel Rule 57(2) brief that Southern Tier had failed to raise this
argument before Commerce and is therefore barred from raising it before this Panel under the
doctrine of exhaustion of administrative remedies ("It is well settled that a party may not raise

an issue for the first time on an appeal when it could have raised the issue before the

667/ 1d., at 898. Specifically, the Court stated that “Commerce’ sinterpretation is unreasonable
because it conflicts with its past practice of consistently distinguishing between movement and
production or selling expenses in other circumstances. See, e.g., Furfuryl Alcohol fromthe
Republic of South Africa, 62 Fed. Reg. 61,084, 61,091 (Dep’'t Commerce 1997) (final results)
(classifying expenses incurred for shipping insurance purposes as movement expense and not a
direct selling expense); Slicon Metal from Brazl, 62 Fed. Reg. 47,441, 47,444 (Dep’'t Commerce
1997) (amended final results) (“inland freight is a movement expense, and not a selling
expense”); Certain Stainless Steel Wire Rods from France, 62 Fed. Reg. 7206, 7212 (Dep'’t
Commerce 1997) (final results) (warehousing is a movement expense and not a selling
expense).”

668/ 1d. The Court stated: “Second, Commerce incorrectly discounts the proportionality that must
logically exist between the total and total U.S. expenses. Total U.S. expenses over total expenses
constitutes the applicable percentage. 19 U.S.C.A. § 1677a(f)(1). Logically, the numerator and
the denominator of this ratio should be drawn from the same pool of expenses. The SAA implies
that such a proportionality should exist. It indicates that the CEP profit deduction should reflect
‘the proportion which the U.S. manufacturing and selling expenses constitute of the total
manufacturing and selling expenses.” [SAA, at 824]. Accordingly, the same types of costs
should be used in both sides of the ratio.
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administrative authority").669/

CEMEX aso citesto the Department’ s Import Administration Policy Bulletin (No.
97/1) of September 4, 1997 in which it is expressy stated that "movement charges do not appear
under either of these subsections [referencing 19 U.S.C. 88 1677a(d)(1) and (d)(2)]. Instead
they are described under section 772(c)(2)(A) [19 U.S.C. § 1677a(c)(2)(A)] and, thus, would not
beincluded in total U.S. expenses for purposes of computing CEP profit."670/

Asto the U.S. Steel decision, CEMEX notes that the decision itself is not final and the
Department has not indicated that it intends to abandon its prior policy and adopt the CIT's
decision. Thus, “it is not binding on the Panel.”671/ CEMEX argues that the court "failed to
give the deference required to Commerce's statutory interpretation of the law it is charged to
administer."672/

CDC
CDC believesthat the U.S. Steel caseis"contrary to the Department's interpretation of

the statute—i.e., that total expensesincludes all expenses, including movement expenses."673/

CDC argues that the Department’ sinterpretation is reasonable.674/ Moreover, the Department

669/ CEMEX Panel Rule 57(2) brief, at 45.
670/ Id.

671/ CEMEX Panel Rule 57(2) brief, at 46.
672/ Id.

673/ CDC Panel Rule 57(2) brief, at 22.
674/ 1d. at23.
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may decide to appeal the issue to the Court of Appeals for the Federal Circuit.675/

The Department

For its part, the Department also arguesin its brief that Southern Tier is precluded by
law from challenging aspects of its determination that it opted not to address before the agency
("alitigant is barred from raising issues on appeal that were never raised during the
administrative process').676/  However, the Department addresses the substantive issue as
well.

The Department argues that the term "total expenses' under 19 U.S.C. § 1677a(f)(2)(C)
means "all expenses' and "does not preclude the inclusion of movement expensesin the 'total
expenses component of CEP [P]rofit as[Southern Tier] believes."677/ If anything, the
Department believes that the term "all expenses’ is clear but there may be some ambiguity asto
theword "total." In any event, "[g]iven this absence of a clear definition, the decision to define
the universe of 'total expenses for purposes of calculating CEP profit lies within the
Department's sound discretion."678/

In terms of the overall structure of the statute, the Department notes that the definition
of "total United States expenses' contained in the numerator of the equation "is clearly limited
in amanner that 'total expenses isnot.... Congress placed no similar restrictions upon the

definition of 'total expenses." Therefore, it is reasonable to assume that Congress did not intend

675 Id.

676/  Department Panel Rule 57(2) brief, at 186.
677/ Id., at 188.

678/ 1d.
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to exclude movement expenses in the identification of total expenses. Given the significant
differences in the structure of the statute in defining 'total expenses and 'total United States
expenses,' thereis no basis for contending that these groups of expense must be
‘proportional ." 679/

Indeed, the Department argues that it makes more sense to look for proportionality
between the definitions of "total expenses' and "total actual profit," both of which are drafted
all-inclusively and without any restriction.680/

Finally, as amatter of policy, the Department argues that its Import Administration
Policy Bulletin 97/1 (September 4, 1997)681/ and at |east one prior administrative decision682/
have included movement expenses in total expenses.

Amplifying on the Department’ s discussion of the cited Policy Bulletin (97/1), the
Panel notes that this document states that “[d] etermination of the amount of profit to deduct
from all CEP transactions is essentially atwo-step process. In thefirst step, we calculate the
‘total actual profit’ for all sales of the subject merchandise and the foreign like product. Inthe
second step, we allocate the total profit derived in step one to individual CEP sales transactions

based on the ‘ applicable percentage,” which we compute as the ratio of total U.S. expensesto

679/ Id., at 189.

680/ 1d.

681/  See http://www.ita.doc.gov/import_admin/records/policy/bul[97-1.htm

682/  See Polyethylene Terephthalate Film, Sheet, and Strip from the Republic of Korea, 62 Fed. Reg.
38064, 38066 (1997) (final admin. Review) (the Department corrected the CEP total profit
calculation to reflect “international movement expenses’).

197



total expenses.” 683/
In step 1, therefore, the Department seeks to combine the respondent’s U.S. and home
market profits, in the following manner:

U.S. Market SAleS REeVENUE ........cccoeeereeicicicerece e
Home Market Sales Revenue ...........ccocoeoneneeenincceninene

Total Revenue for Both Markets ...
Cost of U.S. Merchandise .........ccccoeveininencienieeesee
Cost of Home Market Merchandise ...........ccccceveieieiiiennns
U.S. SElling EXPENSES .....cceevieeieceeseceseese e
Home Market Selling EXPenses ........coccevvvveveevenieseenicenn,
U.S Movement/Packing COSES .......cccevereereecieseesieeee e
Home Market Movement/Packing COSES .........ccocevveeenienee.

Total Expensesfor Both Markets .........cccceeevenene

TOTAL PROFIT for Both Markets ..........c.ccocevuennene

In terms of step 1 of the calculation (determining the “total actual profit” for sales of the
subject merchandise and the foreign like product), therefore, the Department clearly includes
movement expenses. Moving on to step 2 of the calculation (determining the amount of the
profit to deduct from the CEP starting price based on the “applicable percentage’), the
Department determines, as the statute requires, the “total U.S. selling expenses’ (Sec.
772(f)(2)(B)) and the “total expenses (Sec. 772(f)(2)(C)),684/ divides the former by the latter,
and multiplies the resulting percentage times the total actual profit calculated in step 1.

In further explaining its methodology, the Department notes that the “total U.S.

683/  SeePolicy Bulletin No. 97/1.
684/ Id.,at3.
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expenses’ numerator (which it earlier referred to as “total U.S. selling expenses’) exludes all
movement charges.685 Simply put, the Department regards this exclusion as a creature of the
statute. In its note concerning the interpretation of “total expenses’ denominator, however, the
Department returns to the statutory language but, in effect, emphasizes the “all expenses”
language.688/ Implicitly, in the Department’s view, the phrase “all expenses’ should include
movement expenses as that brings the total formula (steps 1 and 2) closer together. Movement
expenses are accounted for in step 1 of the formula and should be accounted for in the ratio for
step 2 aswell (specificaly, the “total expenses’ denominator).

The Department believes that the court in the U.S. Steel case failed to examine the
legislative history of the statute, as contained in the SAA, particularly the requirement that
"constructed export price is now calculated to be, as closely as possible, a price corresponding to
an export price between non-affiliated exporters and importers."687/ The exclusion of
movement expenses from "total expenses' would tend to violate this objective, by distorting the
percentage of afirm's total expenses represented by CEP expenses. The exclusion of movement

expenses from the denominator would lead to a higher percentage, which would artificialy

685 Id., a6, n. 7 (“Thetotal U.S. expenses used to compuete CEP profit excludes all movement
charges. Section 772(f)(2)(B) providesthat, in deriving the applicable percentage under section
772(f)(1), the term ‘total United States expenses’ means the total expenses described under
section 772(d)(1) and (2). Movement charges do not appear under either of these subsections.
Instead, they are described under section 772(c)(2)(A) and, t hus, would not be included in total
U.S. expenses for purposes of computing CEP profit.”

686/ 1d., a n. 8 (“Section 772(f)(2)(C) providesthat in calculating CEP profit, the term “total
expenses’ refersto all expensesincurred by or on behalf of the foreign producer and exporter
and the affiliated seller in the United States with respect to the production and sale of the first of
the following alternatives which applies [list omitted].”)

687/  Department Panel Rule 57(2) brief, at 189; citing SAA at 153.
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inflate the amount of CEP Profit (resulting in an increase in the dumping margin). This effect
would be particularly severe in the instant case, since movement expenses for cement are
significant in relation to the value of the subject merchandise.688/ Thus, the Department argues
that the total expenses over which CEP Profit is allocated should not be artificially limited.689/

The Department also argues that the court in U.S. Steel clearly "failed to accord the
substantial weight to the Department's interpretation that was due under the law."690/ A court
can "reject an agency interpretation that contravenes clearly discernable legidative intent, but 'its
role when that intent is not contravened is to determine whether the agency's interpretation is
'sufficiently reasonable." 691/

2. Discussion and Decision of the Panel

The arguments raised by Southern Tier were subject in the briefs and at oral argument
to the objection that Southern Tier failed to exhaust its administrative remedies, not having
previously raised the issue with the Department at the administrative level. However, the Panel
recognizes that on July 24, 1998, less than three weeks after the CIT issued its decision in the
U.S. Steel case, Southern Tier filed a motion asking for leave of the Panel to amend its
Complaint to add this claim.692/  This motion was not responded to by the Panel and was

ultimately withdrawn. Moreover, the Panel does recognize that an exception to the principle of

688/  Department Panel Rule 57(2) brief, at 190.

689/ Id.
690/ Id.
691/ Id.

692/  Onfileat the Secretariat, U.S. Section.
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exhaustion of administrative remedies does lie in situations where there has been ajudicia
interpretation of existing law after the decision below by the administrative agency and pending
appeal, and where the judicial decision, if applied, might materialy alter the result.693/
Accordingly, the Panel gave Southern Tier leave at the oral hearing to pursue this line of
argument.694/

Having considered the substance of the argumentsin detail, this Panel isinclined not to
follow the U.S. Steel decision. While the Court’ s analysisis well drawn and, within its four
corners, persuasive,895/ it does appear to the Panel that if the decision is appealed, it is
potentially subject to criticism by the Federal Circuit. First, as the Department has argued,
there is some concern whether the Court gave the correct amount of deference to the
Department’ sinterpretation of the statute. Under the applicable standard of review, when the
meaning of a statute is not plain, as the Court specifically found to be true in that case, the court
(or panel) isrequired to consider only whether the Department’ s interpretation of the statute isa
reasonable one, and must not substitute its judgment for that of the Department, even if the
court (or panel) might have preferred, in the first instance, an aternative explanation or
interpretation of the statute.

The Panel notes in this connection that the applicable rule of statutory interpretation is

designed to give preference to the Department’ s interpretations, not our own. The Federal

693/  See, Hormel.

694/  Hearing Transcript, at 113 et seg.

695/  The Panel would be equally troubled by any interpretation of the “production and sale” language
as mere surplusage and would be troubled also by the potential illogicality of including different
groups of expenses in the numerator and denominator of the applicable ratio.
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Circuit has stated that “[a]n agency’ s interpretation of a statute which it is authorized to
administer is ‘to be sustained unless unreasonable and plainly inconsistent with the statute, and
[is] to be held valid unless weighty reasons require otherwise.’” 696/

Second, the U.S. Steel Court might be faulted for failing to recognize, or at least

discuss, the “proportionality” which does exist in the total formula (i.e., movement expenses
being included in the “total actual profit” calculation aswell asin the “total expenses’
denominator). Perhaps this element of “proportionality” isnot aslogical as the proportionality
that the U.S. Steel Court argues must exist in the ratio of “total U.S. expenses’ to “total
expenses;” nevertheless, the Panel cannot say that it is unimportant or that it does not tend to
support the reasonableness of the Department’ s methodol ogy .

Third, the U.S. Steel Court might be faulted for failing to consider, or at least discuss,

the applicable legislative history697/ and the virtue, if not necessity, of the Department’s
devel oping methodol ogies which will be reasonably non-distortive and supportive of the
principle that CEP should be calculated, “ as closely as possible”, to EP.

The Panel fully understands and respects the line of reasoning set out in the U.S. Steel

decision; yet, the Panel is unable to say that the statute is so clear698/ and the Department’s

696/ 1CCIndus., Inc.v. United States, 812 F.2d 694, 699 (Fed. Cir. 1987), quoting Melamine Chems.,
Inc. v. United States, 732 F.2d 924, 928 (Fed. Cir. 1984). See also Chevron, 467 U.S. at 843, n.
11 (“The court need not conclude that the agency construction was the only one it permissibly
could have adopted to uphold the construction, or even the reading the court would have reached
if the question initially had arisen in ajudicial proceeding.”).

697/  See SAA (“constructed export price is now calculated to be, as closely as possible, a price
corresponding to an export price between non-affiliated exporters and importers.”).

698/  Panelist Endsley is particularly willing to admit that Southern Tier has made in its brief and at
the hearing a strong case for the proposition that the statutory language, on itsface, is clear.
(continued...)
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interpretation of the statute is so unreasonable that it should be set aside. The Department has
advanced an interpretation that does find support in the statutory language (“all expenses’); that
does respect proportionality (between the elements of the “total actual profit” calculation and
the calculation of the “total expenses’ denominator), assuming that proportionality isa
legitimate criterion for a court or panel to apply; and that does appear to respect both the
applicable legidative history and an important policy objective.

The Panel does not know what the Federal Circuit would do with an appeal of the U.S.
Steel decision, nor do we need to know. The Panel simply declines to follow that decision and
therefore it determines that the Department’ s decision to include movement expensesin “total
expenses’ for purposes of calculating CEP profit was supported by substantial evidence and was

otherwise in accordance with law.

698/  (...continued)
However, his own attempts at a straight-foward reading of both the current statute and the
predecessor statute do not appear to comport with either the Department’ s position or Southern
Tier'sposition. For example, he reads the predecessor statute (* exporter’s sales price shall ... be
adjusted by ... expenses generally incurred by or for the account of the exporter in the United
States....") as strongly suggesting that the appropriate adjustments should only be those which
occur after importation. (Thisinterpretation comports with the current language of the
Antidumping Agreement.) In other words, the predecessor statute specifically included a
geographical distinction; in practice, however, the Department made no such distinction and
Southern Tier appearsto believe that this was appropriate. In the current statute, however, the
phrase “in the United States” is used very differently; it is set off by commas and, according to
the SAA, clearly is not used to create a geographical distinction as to the location of the
expenses, but to specify the location of the affiliated purchaser. See SAA. In practice under the
current statute, however, the Department now appears to make such a geographical distinction.
This confusion (no doubt on his part, not the Department’s or Southern Tier’s) has influenced
Panelist Endsley to conclude that the ostensibly clear language of the statute is not as clear in
practice as might otherwise be imagined.
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IV.F. MINISTERIAL ERRORS

WHETHER THE FINAL RESULTSREQUIRE REMAND TO THE

DEPARTMENT BECAUSE OF CERTAIN MINISTERIAL ERRORS

By stipulation between CEMEX and the Department announced at the hearing on
December 15, 1998,699/ the Panel remands the final results of the Fifth Review to the
Department for the purpose of correcting the ministerial errors identified by CEMEX inits May
9, 1997 letter to the Department. On remand, the Department shall correct the errorsidentified
by CEMEX initsMay 9, 1997 letter to the Department identified as Number 1, A and B, and
Number 2. CEMEX has agreed to abandon its claim for ministerial error identified in its May 9,
1997 letter to the Department as Number 3. Pursuant to the stipulation, once the ministerial
errors are corrected, the Department shall publish in the Federal Register notice of the

corrections and then instruct the U.S. Customs Service to give effect to the corrections.

699/  SeeHearing Transcript, at 95-98.
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APPENDIX A

FEDERAL REGISTER NOTICES
Initation of Antidumping Duty Investigation (October 23, 1989) 54 Fed. Reg. 43190
Preliminary LTFV Determination (April 12, 1990) 55 Fed. Reg. 13817
Final LTFV Determination (July 12, 1990) 55 Fed. Reg. 29244
Final ITC Determination (August 29, 1990) 55 Fed. Reg. 35371
Antidumping Duty Order (August 30, 1990) 55 Fed. Reg. 35443
Preliminary Results of First Administrative Review (January 26, 1993) 58 Fed. Reg. 6113
Final Results of first Administrative Review (April 28, 1993) 58 Fed. Reg. 25803
Preliminary Results of Second Administrative Review (June 15, 1993) 58 Fed. Reg. 33071
Final Results of Second Administrative Review (September 8, 1993) 58 Fed. Reg. 47253
Preliminary Results of Third Administrative Review (June 3, 1994) 59 Fed. Reg. 28344
Final Results of Third Administrative Review (May 19, 1995) 60 Fed. Reg. 26865
Initiation of Fifth Administrative Review (September 15, 1995) 60 Fed Reg. 47930
Notice of Court Decision (October 12, 1995) 60 Fed. Reg. 53163
Preliminary Results of Fourth Administrative Review (May 14, 1996) 61 Fed. Reg. 24283
Preliminary Results of Fifth Administrative Review (October 3, 1996) 61 Fed. Reg. 51676
Amended Final Results of First Administrative Review (February 7, 1997) 62 Fed. Reg. 5800
Final Results of Fifth Administrative Review (April 9, 1997) 62 Fed. Reg. 17148
Final Results of Fourth Administrative Review (April 10, 1997) 62 Fed. Reg. 17581
Amended Final Results of Fifth Administrative Review (May 5, 1997) 62 Fed. Reg. 24414

Request for Panel Review (Fourth Administrative Review) (May 19, 1997) 62 Fed. Reg. 27238
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Request for Panel Review (Fifth Administrative Review) (May 19, 1997) 62 Fed Reg. 27238
Preliminary results of Sixth Administrative Review (September 10, 1997) 62 Fed. Reg. 47626
Final Results of Sixth Administrative Review (March 16, 1998) 63 Fed. Reg. 12764

Request for Panel Review (Sixth Administrative Review) (May 1, 1998) 63 Fed. Reg. 24163
Amended Final Results of Sixth Administrative Review (May 4, 1998) 63 Fed. Reg. 24528
Preliminary Results of Seventh Administrative Review (September 10, 1998) 63 Fed. Reg.48471

Final Results of Seventh Administrative Review (March 17, 1999) 64 Fed. Reg. 13148

Period of Investigation (POI) and Periods of Review (POR)

POI April 1, 1989 -- September 30, 1989
1st POR April 12,1990 -- July 31, 1991
2nd POR August 1, 1991 -- July 31, 1992
3rd POR August 1, 1992 -- July 31, 1993
4th POR August 1, 1993 -- July 31, 1994
5th POR August 1, 1994 -- July 31, 1995
6th POR August 1, 1995 -- July 31, 1996

7th POR August 1, 1996 -- July 31, 1997
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ARTICLE 1904 BINATIONAL PANEL REVIEW PURSUANT
TO THE
NORTH AMERICAN FREE TRADE AGREEMENT

INTHE MATTER OF:

SECRETARIAT FILE NO.
USA-97-1904-01

GREY PORTLAND CEMENT AND
CLINKER FROM MEXICO

SN N N N

REMAND ORDER

ThePanel ORDERSthe United States Department of Commerceto make determinations
onremand consistent with theinstructions and findings set forth in the Panel's opinion. The
Department shall allow an appropriate period of timefor parties, CEMEX, S A.deC.V.and
Cementos de Chihuahua, SA. de C.V ., and petitioners, Southern Tier Cement Committe, to
comment on the proposed remand result. The final determination on remand shall beissued
within ninety (90) days of the date of this Order.

ISSUED ON June 18, 1999

SIGNED IN THE ORIGINAL BY:

Robert E. Lutz, 11
Robert E. Lutz, |1, Chairman

Dr. Jorge Adame Goddard
Dr. Jorge Adame Goddard

Dr. Hector Cuadray Moreno
Dr. Hector Cuadray Moreno

Harry B. Endsley
Harry B. Endsley

Dr. Jorge A. Witker Velasquez
Dr. Jorge A. Witker Velasquez
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DISSENTING VIEWS OF PANELIST ENDSLEY CONCERNING THE
ISSUE WHETHER THE DEPARTMENT'S DETERMINATION TO BASE
NORMAL VALUE ON BOTH BAGGED AND BULK HOME MARKET
SALES OF THE FOREIGN LIKE PRODUCT WAS SUPPORTED BY
SUBSTANTIAL EVIDENCE AND WAS OTHERWISE IN ACCORDANCE
WITH LAW

As noted above, the Panel has determined that CEMEX’s home market sales of Type Il
cement were outside the“ ordinary course of trade.” However, aPanel majority has determined that
the Department committed reversible error in selecting all Type | cement as the “similar
merchandise;” instead, themajority believesthat the Department shoul d have sel f-sel ected only bulk
Type | cement as the comparator to the “subject merchandise,” eliminating from consideration the

home market sales of bagged Type | cement. Panelist Endsley dissents from this view.

1 Arguments of the Participants
CEMEX
In the Final Results, the Department specificaly rejected CEMEX’s argument that the
comparison merchandise should be limited to home market sales of bulk cement:

The Department hasincluded the entire universe of Typel salesinitscalculation of normal
value because bulk and bagged sales constitute identical merchandise. Theonly difference
between these productsisthe packaging; therefore, the Department has made an adjustment
for packaging differences. Inaddition, ... the Department has determined that CEMEX sold
at one level of trade in the home market; therefore, comparing by discreet channel of
distribution is not warranted as there is only one level of trade and one channel of
distributioninthat level. Therefore, we have not cal culated normal valuesfor each channel
of distribution as requested by CEMEX and have used our standard methodology for
comparing normal value to U.S. price for purposes of thisfinal results of review.l/

Inits Panel Rule 57(1) brief, CEMEX noted that all home market sales of Type Il cement

i Fin. Res,, 62 Fed. Reg., at 17,165.



(found by the Department to be outside the “ordinary course of trade’) were made in bulk, while
home market salesof Typel cement (used in lieu of salesof Typell cement) were made both in bulk
and in bags.2/ In its Section A questionnaire response,3/ CEMEX asserted that bulk and bagged
cement represented both different channel sof trade and different level sof tradein Mexico. Whereas
cement in bulk was sold directly to end users, ready mixers and distributors, the “vast majority” of
bagged cement was sold only to distributors.4/ CEMEX also used its Section A response to argue
that, consistent with the Department’ s price comparison methodology used in the original LTFV
investigation and in the first two administrative reviews, U.S. sales of bulk cement should be
compared only to home market sales of bulk cement.2/ In both the preliminary and Final Resullts,
however, the Department compared U.S. sales of Type Il bulk cement with home market sales of
Type | bulk and bagged cement and, in addition, found only one level of trade and one channel of
trade in that level.

CEMEX arguesthat regardlessof whether the Department basesitsnormal value calculation
on the home market sales of Type |l cement (the identical merchandise) or Type | cement (Similar
merchandise), and regardless of whether the Department determinesthat thereisasingleor multiple
levels of trade in the U.S. and home markets, “to ensure fair price comparisons, the calculation of

normal valuemust be limited to home market sales of bulk cement.” 8/ To include home market

2/ CEMEX Panel Rule 57(1) brief, at 53-54.

3/ Prop. Doc. 1.

4/ Id., at 21.

5 CEMEX Panel Rule 57(1) brief, at 54, citing Prop. Doc. 16, at 8.

6  Id. at56.



sales of bagged cement in the calculation of norma value, when CEMEX’s U.S. sales were
exclusively madein bulk form, represents adeparture from past administrative practice, bothinthis
case and in others.Z/ Indeed, CEMEX asserts that in cases where U.S. sales were limited to bulk
cement, the Department “has uniformly limited its price comparisons to home market sales of bulk
cement.” 8/

CEMEX finds additional support for its position in the “viable home market” statute, 19
U.S.C. 8§ 1677b(a)(1)(C), arguing that “both home market sales of Type Il cement in bulk or Type
| cement in bulk provide a viable home market for comparison purposes with U.S. sales because
home market sales of each cement Typein bulk are greater than 5% of U.S. Sales.” Y/

Finally, CEMEX assertsthat the Department erred initsfinding in the Final Resultsthat “the
only difference between these products [Type | bagged cement vs. Type | bulk cement] is the
packaging.” 10/ CEMEX arguesthat “[t]headministrativerecord establishesthat therearesignificant

price differences between bagged and bulk cement due to reasons other than the differences in

7 Id. CEMEX argues that the Department’ s methodology in the First Administrative Review is
“inconsistent with its own determinations in the original [LTFV] investigation and in the first,
second, third and fourth administrative reviews....” Seeid., at 59. CEMEX also arguesthat “[i]n
other cement cases [the Department], where possible, has similarly compared bulk U.S. salesto
bulk home market sales and bagged U.S. salesto bagged home market sales. Thus, when U.S.
sales were limited to bulk sales, [the Department] has not required the respondent to report home
market sales of bagged sales, as long as home market sales could be used for comparison
purposes’, citing Gray Portland Cement and Clinker from Venezuela, 56 Fed. Reg. 56,390
(1991), Gray Portland Cement and Clinker from Japan, 56 Fed. Reg. 12,156 (1991) and Gray
Portland Cement and Clinker from Japan, 60 Fed. Reg. 43,761 (1995).

8/ Id., at 56-57.
9 CEMEX Panel Rule 57(1) brief, at 60, citing also Department Regulation § 351.404(b)(2).

10/ Fin. Res,, 62 Fed. Reg., at 17,165.



packing expensesincurred by bulk and bagged cement.” 1Y/ Asfactual support for this proposition,
CEMEX urges once again that “home market sales of bagged Type | cement are made through
different channels of distribution than home market sales of bulk cement.”12/ |n comparison, “the
vast majority of bulk cement sales were made directly to end users,” at different pricing levels (the
average price per ton of bulk cement being less than the average price per ton of bagged cement).13/

While CEMEX concedes that the price differential was “in part” due to differences in packing
expenses, CEMEX urgesthat the administrative record disclosesthat the price differential wasaso
due to factors other than packing.

To explain or highlight the underlying facts (which CEMEX alleges to be in the
administrative record), CEMEX offered to the Panel14/ an “Exhibit 4,” which it stated to be “a
comparison calculation of the weighted average home market cement prices for Type | cement,
bagged and bulk (net of discounts, rebates, freight, and packing expenses) asderivedfrom CEMEX’ s
home market salestape.” 15/ Onthe basisof the datashown in this Exhibit 4, CEMEX arguesto the
Panel that the Department’ s “assumption that the packing adjustment accounted for any pricing

differential between Type | bagged and Type | bulk cement was grossly mistaken.” 16/

11/ CEMEX Panel Rule 57(1) brief, at 62.
12/ 1d., citing Prop. Doc. 1, at 21.

13 1d

14/ This document is not contained in the administrative record.
15/ Id.

16/ Id., at 62-63. CEMEX goes on to assert: “Plainly, [the Department’ s| determination that the
entire price differential between bulk and bagged cement was due to packing is directly
contradicted by information contained in the administrative record.... [C]ontrary to the position

(continued...)



Southern Tier

Southern Tier, by contrast, concludes that the Department’ s “determination to include all
sales of Type | cement in the calculation of normal value was consistent with the statute, [the
Department’ s] practice, and the evidencein thefifth review.” 17/ Initially, Southern Tier notesthat
CEMEX does not even attempt to argue that the Department’ s determination in this matter was
inconsistent with the statute, sincethe statute requiresthat U.S. sales be compared with the “foreign
like product,” and except in the specific instances prescribed by the statute, 18/ the Department “ may
not exclude sales of the foreign like product from normal value.” 19/ Second, Southern Tier notes
that CEMEX is not contesting the Department’ s finding that Type | cement sold in bulk and Type
| cement sold in bags*“ constituteidentical merchandise.”20/ Third, CEMEX does not argue that the
statute prohibits the Department from comparing merchandise sold in bulk with merchandise sold
in bagged form.2Y Thus, Southern Tier is skeptical that alegal issue even remains for this Panel to

decide.22/

16/ (...continued)
taken by [the Department] in the final results, the administrative record establishes that a
significant differencein pricing exists for bulk and bagged cement that is not accounted for by
reported and verified packing expense.” 1d., at 63.

17/ Southern Tier Panel Rule 57(2) brief, at 53.

18/ See 19 U.S.C. §1677b(a)(1)(A) & (B), 8 1677b(a)(2), and § 1677b(b), referencing sales outside
the ordinary course of trade, sales below cost, and salesto afictitious market.

19/ Southern Tier Panel Rule 57(2) brief, at 54.
20/ Id., citing Fin. Res,, at 17,165.

21U 1d

22/ Id., at 55 (“CEMEX clearly concedes that (1) the statute requires comparing U.S. sales to home
market sales of the same merchandise and (2) Type | cement sold in bulk and Type | cement sold
(continued...)



Southern Tier also argues that the aleged consistent Department practice to the contrary is

illusory. Indeed, in the very Japanese Cement decision cited by CEMEX, the Department’s

methodology was identical to that taken in this case.23/  Southern Tier cites other decisions, over
aperiod of many years, that areal so consistent with this practice.24/ Finally, Southern Tier counters
the assertion made by CEMEX that the Department had, in the original LTFV investigation and in
al subsequent reviews, adopted a methodology contrary to that used in the Fifth Administrative
Review, particularly sointhecase of the Third and Fourth Administrative Reviewswhere CEMEX’ s
refusal to report home market sales of Type | bulk cement required the Department to use “best
information available.” 25/ Even if there was a change in methodology, the applicable standard of
review does not prevent an administrative agency “from changing its practice or departing from its

precedent as long asit provides a satisfactory explanation for the change.” 26/

22/ (...continued)
in bags are identical merchandise, except for packaging. Consequently, there is no genuine legal
issue, and the Panel should affirm [the Department’ 5] determination to include both bulk and
bagged sales of Type | cement in the calculation of normal value.”)

23/ See Japanese Cement, 60 Fed. Reg., at 43,763 (“ Thereis no physical difference between the
bagged and bulk cement sold in Japan. The only difference is the manner in which the
merchandise is packed. Since packing is not a criterion for comparability, and because there is
no physical difference between bulk and bagged cement sold in the home market, we did not
exclude home market sales of bagged cement from our calculations of [normal value].”)

24/ Southern Tier Panel Rule 57(2) brief, at 56, citing Calcium Aluminate Cement Clinker and Flux
from France, 59 Fed. Reg. 141,136, 14,143-44 (1994) (comparing U.S. bulk sales to home market
bagged sales); Gray Portland Cement and clinker from Venezuela, 56 Fed. Reg., at 56, 391
(comparing Caribe’'s U.S. bulk and bagged sales to its home market bagged sales); Frozen
Concentrated Orange Juice from Brazil, 57 Fed. Reg. 3,995 (1992) (comparing U.S. packed sales
to home market packed and bulk sales); Industrial Phosphoric Acid from Israel, 52 Fed. Reg.
25,440, 25,442 (1987) (comparing U.S. bulk sales to home market salesin drums).

25/ Id., at 57, note 17.

26/ Id., at 58, citing British Steel, PLC v. United States, 127 F.3d 1471, 1475 (Fed. Cir. 1997).
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Asto thelatter point, Southern Tier notesthat CEMEX “has not even bothered to claim that
[the Department] failed to provide a reasoned explanation for the alleged change in practice,” 27/
particularly in the face of the Department’ s express findings that (1) bulk and bagged sales of Type
| cement areidentical merchandiseand (2) CEMEX sold Typel cement at only onelevel of trade,28/
which findings are clearly supported by substantial evidence.

Southern Tier emphasizes that “CEMEX ... has not challenged [the Department’s] finding
of only one level of trade in the home market and its finding of only one channel of distribution
withinthat level of trade.” 29/ InitsApril 2, 1997 cal cul ation memorandum for the Final Results, 30/
the Department specifically rejected CEMEX’ sand CDC’ s claim that there were separate levels of
trade in the home market for sales of bulk and bagged cement. The Department determined that
there was only one stage of marketing—" sales of cement shipped to end-users and ready-mixersin
bulk and bagged form.” The Department also found that there was “one distinct set of selling
functions performed for both ready-mixer and end-user salesby CEMEX and CDC whichreflect the
one stage of marketing determined by the Department. Thus, we determined that CEMEX and CDC
sell at one level of trade in the home market.” 3/

Finally, Southern Tier arguesthat much of CEMEX’ s challengeto the Department’ sfinding

that bulk and bagged Type | cement were “identical” involves the creation, and slaying, of a straw

271 ld.

28/ Id., at 58-59.

29/ Id., at 59, citing Fin. Res., 62 Fed. Reg., at 17,157, 17,165.
30/ Prop. Doc. 101, at 9.

31 Southern Tier Panel Rule 57(2) brief, at 53, note 15.
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man. CEMEX, in effect, criticizes findings that the Department demonstrably never made. The
Department “plainly did not make any finding regarding any price differential between bulk and
bagged cement or the reasons why such differential may have existed.” 32/ Indeed, the Department
found, simply, “that the only difference in the two forms of merchandise wasin the packaging.” 33/
Thus, the Department’ s “ determination to include both types of merchandise in the calculation of
norma value was not based on a determination that they were similarly priced, but on the
uncontested conclusion that they wereidentical except for packaging.” 34/ This determination was,
of course, plainly consistent with the statute since there is no provision in the statute that requires,
or even suggests, that the decision to include particular sales in the calculation of normal value
should bebased on pricesimilarity.3%/ Pricesimilarity (or dissimilarity) isstatutorily irrelevant, and
thusthe Department could not have erred by “failing to take evidence regarding pricing into account
in making its determination.” 36/

The Department

For its part, the Department notes that it properly rejected CEMEX’ s request “to limit the
universe of home market comparison sales to those made in bulk form. The Department correctly
rejected this request, explaining that the statute required comparisons with al sales of the foreign

like product, and that Type | cement sold in bags could not be physically distinguished from Type

32/ Id., a6l
33 ld
34 ld
35 ld.
36/ Id., a 62



| cement sold in bulk. The Department further noted that it had adjusted its NV [normal value]
calculationsfor differencesin packaging, and that its comparison methodol ogy was consistent with

its determination that all of CEMEX’ s home market saleswere made at the samelevel of trade.” 37/

The Department al so notes, asdid Southern Tier, that CEMEX doesnot referencethe statute
in arguing that the Department erred; does not challenge the Department’s specific finding that
bagged and bulk Type | cement are physically identical; and similarly does not contest the finding
that CEMEX sold both forms of the foreign like product at the same home market level of trade.38/

Moreover, “CEMEX simply ignores the many administrative determinations in which the
Department has compared subject merchandise to differently packaged forms of the foreign like
product.”39 Intheend, CEMEX challengesthe Final Results simply becauseit prefers adifferent
methodology than the one selected by the Department.

The Department focuses initially on the fact that the statute clearly does not compel
CEMEX’s preferred comparison methodology. Under the statute,

Theterm ‘foreign like product’ means merchandise in the first of the following categories
in respect of which a determination for the purposes of part 1l of this subtitle can be
satisfactorily made:

(A) The subject merchandise and other merchandise which isidentical in physical
characteristics with, and was produced in the same country by the same person as,
that merchandise.

(B) Merchandise—
(i) produced in the same country and by the same person as the subject

37/ Department Panel Rule 57(2) brief, at 91.
38/ Id., at 92.

39 1d



merchandise,

(ii) like that merchandise in component material or materials and in the
purposes for which used, and

(iii) approximately equal in commercial value to that merchandise.

(C) Merchandise—
(i) produced in the same country and by the same person and of the same
general class or kind as the subject merchandise,
(ii) like that merchandise in the purposes for which used, and
(iii) which the administering authority determines may reasonably be
compared with that merchandise.
19 U.S.C. §1677(16) (1995) (emphasis added)

Inthis case, sincethe Department found that it could not compare U.S. salesto home market
sales of the “identical” merchandise (Type Il cement), as contemplated by Part (A) of the statute, it
had to compare U.S. sales to home market sales of similar or “like” merchandise (Type | cement),
pursuant to Part (B).

A separate statute then defines the price basis of the comparison, requiring the Department

to base product comparisons on—

the price at which the foreign like product isfirst sold (or, in the absence of asale, offered

for sale) for consumption in the exporting country, in the usual commercial quantities and

intheordinary course of trade and, to the extent practicable, at the samelevel of tradeasthe

export price or constructed export price ....

19 U.S.C. 8 1677b(a)(1)(B)(i) (1995)

In this case, the Department was required by its ordinary course of trade finding to compare
U.S. salesof Typell cement to Mexican salesof Typel cement, the variant which was most similar
“in component material” to Type Il cement and which otherwise met the Part (B) standards.

However, “[n]othing in the statute required, or even authorized, the Department further to limit the

universe of the foreign like product due to differences in packaging.” 40/

40/ Id., at 95.
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The Department finds CEMEX’ s assertion that, in other cases, it has* uniformly limited its
price comparisons to home market sales of bulk cement”4Y/ to be “startling,” particularly in the
context of several recent administrative reviewsinvolving aJapanese cement producer in which the
Department compared salesin bulk form to home market salesin bagged form.42/ Inthosereviews,
the Department specifically rejected the type of argument made by CEMEX here, stating that
“packing is not a criterion for matching types of cement....”43/

The Department argues that CEMEX * cannot alter the fundamental fact that Type | cement
sold in bagsisidentical to Typel cement sold in bulk. Again, the only difference is packaging, for
which the Department has adjusted.”44/ The Department cites in this connection other recent
determinations involving roses (“ packaging and presentation of roses in bunches and bouquets do
not transform the roses” )45/ and raspberries (“[t]he product isidentical whether packed in drums or
pails’).46/ Likewise, “the mere bagging of Type | cement does not transform its chemical

composition or other properties.” 47/

41/  CEMEX Panel Rule 57(1) brief, at 56.

42/ Department Panel Rule 57(2) brief, at 95.

43/ Gray Portland Cement and Clinker from Japan, 60 Fed. Reg., at 43763 (“[B]ecause the cases
cited by [respondent] do not stand for the proposition that the Department must always compare
bulk-to-bulk and bag-to-bag sales, and because packing is not a criterion for matching types of
cement, we compared sales of bulk cement in the United States to sales of both bulk and bagged
cement in the home market, and made the appropriate adjustments to reflect the packing costs
associated with bagged cement.”)

44/ Department Panel Rule 57(2) brief, at 97-98 (emphasisin original).

45/ Fresh Cut Roses from Ecuador, 60 Fed. Reg. 7019, 7022 (1995).

46/ Red Raspberries from Canada, 50 Fed. Reg. 19768, 19771 (1985).

47/ Department Panel Rule 57(2) brief, at 98.
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From a standard of review perspective, even if it could be argued that the Department’s
methodology in the Fifth Administrative Review differs from that utilized previoudy, the
Department clearly “hasthe flexibility to changeits position providing that it explainsthe basisfor
itschange and providing that the explanation isin accordance with law and supported by substantial
evidence.”48/  Therefore, to the extent that the Department excused CEMEX from reporting home
market sales in bagged form in prior segments of the proceedings, “it was not precluded from
adopting other reasonable comparison methodologies’49/ and there is no question that the
Department provided “areasoned basis’ for its decision to compare U.S. salesto all home market
sales, however packaged.50/

Finally, the Department arguesthat CEMEX has*impute[d] two findingsto the Department,
and then allege[d] that these findings are not supported by substantial record evidence.” 51/
However, the Department never made the findings suggested by CEMEX and, indeed, found only
that “bulk and bagged sales constitute identical merchandise” and that it was appropriate to adjust
for packaging differences.52/ Moreover, CEMEX’s reliance on the language of its own Section A
guestionnaire response may be misplaced since that response (in language ignored by CEMEX in

itsbriefsto the Panel) statesthat whatever pricedifferential exists“isdueto thefact that distribution

48/ Id., at 99, quoting Cultivos Miramonte v. United States, 980 F. Supp. 1268, 1274 (Ct. Int’| Trade

1997).
49 1d.
50/ Id.

51/ Id. at 100.
52/ 1d. SeeFin. Res, 62 Fed. Reg., at 17,165.
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expenses, particularly packing, handling and freight, are greater for bagged cement.” 53/

The Department also strongly objectsto CEMEX’ s attempt to supplement the record by its
“Exhibit 4” to its Panel Rule 57(1) brief. The Department indicates that the belated introduction of
this document, after the record was closed, is a manifest violation of case law24/ and of the
Department’sregulations. 55/  “CEMEX could have presented the data set in its * Attachment 4’ to
the Department beforethetime period for the submission of factual information expired; but it chose
not to. The Panel should not countenance CEMEX’ s belated effort to present data that neither the
Department nor the domestic industry can comment on or check for accuracy.” 56/

Setting aside this “red herring,” the Department summarizes the situation by noting that
“[t]here is ssimply no statutory requirement that the Department artificially limit the universe of
comparison market salesin the self-serving manner suggested by CEMEX; nor is the Department
required to exclude a major subset of the foreign like product due to alleged price differences.

Moreover..., the Department offered areasoned explanation for its comparison methodology...: U.S.

53/ Id. SeeProp. Doc. 12, at 20.

54/ Kerr-McGee Chemical Corp. v. United States, 955 F. Supp. 1466, 1472 (Ct. Int’| Trade 1997)
(Barring exceptional circumstances, “the scope of the record for purposes of judicial review is
based upon information which was * before the relevant decision-maker’ and was presented and
considered ‘ at the time the decision was rendered.’”)

55/ 19 U.S.C. 8§ 1516a(b)(2)(A) (1997) states that the record shall consist of:

(i) acopy of all information presented to or obtained by the Secretary, the
administering authority, or the Commission during the course of the
administrative proceeding, including all governmental memoranda pertaining to
the case and the record of ex parte meetings required to be kept by section
1677f(a)(3) of thistitle; and

(ii) acopy of the determination, all transcripts or records of conferences or
hearings, and all notices published in the Federal Register.

56/ Department Panel Rule 57(2) brief, at 101.
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sales should be compared to home market sales in both bagged and bulk form because (1) bagged
and bulk cement ‘constitute identical merchandise’ and (2) the decision to use both forms for
comparison purposes advancesthe separate determination that CEM EX sold both formsat the same
level of tradein the home market.”S7/ Thereis“no provision in the statute, no judicial precedent,
and no statements of policy by the [Department to] support [CEMEX’s] argument.” 58/

2. Discussion and Views of Panelist Endsley

Considering both the challenges raised by CEMEX and the replies by Southern Tier and the
Department, | have little difficulty in finding that the Department's determination to base normal
value on both bagged and bulk home market sales of the “foreign like product” was supported by
substantial evidence and otherwisein accordance with law, and | fear that my colleagues have gone
substantially astray—in their application of the standard of review, in their interpretation of the
statute, in their wholesale dismissal of the applicable caselaw (including the binding decisiona law
of CEMEX), and in their disregard of the relevant rules of procedure.

Focusing first, aswemust, on the applicable standard of review, the Federal Circuit decision

in Koyo Seiko Co., Ltd. v. United States, 66 F.3d 1204, 1209-10 (Fed. Cir. 1995) has set the

inalienable baseline for this Panel:

Thestatutory provisiondefining*“ such or similar” merchandiseissilent with respect
to the methodol ogy that Commerce must useto matchaU.S. product with asuitable
home-market product. See 19 U.S.C. § 1677(16) (1988). Thisis not surprising,
given that the model-match methodology for comparing one type of product, such
asTRBs, would not berelevant to the model-match methodol ogy for other products,
such asmotorcyclesor paint. Congress has not addressed in the statute theissue of
how Commerceistomatch U.S. TRBswith“suchor similar” home-market TRBs....
We agree with the government that Congress has implicitly delegated authority to

57/ 1d., at 102.
58/ Id.
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Commerce to determine and apply a model-match methodol ogy necessary to yield
“such or similar” merchandise under the statute. This Congressional delegation of
authority empowers Commerce to choose the manner in which “such or similar”
merchandise shall be selected. Chevron appliesin such a situation.... Thus, our
inquiry is limited to determining whether Commerce's model-match
methodology...is reasonable.

With clarity and economy, the Federal Circuit has thus made it clear that (i) the statute at
issue here is silent as to how the Department must conduct its “such or similar” merchandise
[“foreign like product”] or product concordance analyses;29/ and (ii) the applicable standard of
review (based on the second prong of Chevron) is whether the model-match or comparison
methodol ogy selected and applied by the Department is“ reasonable” given the nature of the product
in question and the record evidence. Congress' s statutory silence in effect means that this task has
been | eft to the technical expertise and discretion of the Department. In such situations, theagency’s

interpretation of the statute should be sustained whenever permissible. Rhone Poulenc, Inc. v.

United States, 899 F.2d 1185, 1190, note 9 (Fed. Cir. 1990) (quoting Chevron, 367 U.S. at 842-45

(1984)).
The CIT has added significantly to this analysis by making it quite clear that the

Department’ s duties in this respect are both statutory and non-delegable. In Timken Company v.

United States, 630 F. Supp. 1327, 1338 (Ct. Int’| Trade 1986), the CIT indicated that the model-
match issue istoo critical to the dumping margin calculation to be left (solely) to the discretion of

arespondent whose choices clearly may be guided by self-interest.60/

59/ The collective matching of the U.S. products to the home market productsisreferred to as a
“concordance.”

60/ The Timken court stated:

It isof particular importance that the administering agency itself make
(continued...)
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In keeping with the standard of review, therefore, unless the Department’ s conclusions on
the model-match issue are unreasonable based on the record evidence, the Panel ssmply is not
allowed to displace the Department’ s judgment with its own.

Turning now to the question of how the courtsand Chapter 19 panels haveimplemented this
standard of review, it is clear that both have consistently upheld the Department’ s determinations
regarding such or similar merchandise[“foreignlikeproduct”], inabroad array of circumstancesand

with respect to both Parts (B) and (C) of the statute. See, e.q., U.H.F.C. Co. v. United States, 916

F.2d 689, 691, 697 (Fed. Cir. 1990) (upholding the Department’s determination that numerous
different grades of animal glue sold by Dutch manufacturer “in widely varying applications such as
genera adhesives, abrasives or sizing agents’ could nevertheless “reasonably be compared” under

Part (C) of the statute based on their many “common uses’); United Engineering & Forging v.

60/ (...continued)
the required determination of what constitutes the most similar
merchandise, rather than delegating that responsibility to an interested
party, considering that the issue may be a complex one on which
reasonable minds could differ. For example, of two potentially “similar”
foreign market products, one product could be most similar to
merchandise sold in the United States in its use, while the other might be
more similar in its materials. It isthe administering agency rather than
an interested party that should make the determination as to what
“similar” characteristics are of the most significance. Additionally, itis
hard to imagine that a foreign manufacturer, given the option of
selecting what constitutes similar merchandise, and assuming that there
exists more than one product from which such a choice can be made,
would not make the choice of merchandise most advantageous to itself.

If, for example, there were two foreign market products that could be
considered “similar” but which differed in value, a foreign manufacturer
would have an incentive to select as “similar” the product that was of
lower value, as such selection could result in lower margins. Congress
could not have intended that an interested party be accorded so much
control over adetermination of such importance.

630 F. Supp., at 1,338 (Emphasis added).
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United States, 779 F. Supp. 1375, 1381-82 (Ct. Int’l Trade 1991) (upholding, in case of UK-

manufactured crankshaft models, the Department’ s determination of similarity under Part (B) of the

statute despite the fact that one of the selected home market comparators was significantly different

inend use, volume of sales, and commercial valuefrom the subject merchandise);61/ NTN Bearing

Corp. Of Americav. United States, 747 F. Supp. 726, 735-36 (Ct. Int’| Trade 1990) (upholding the

Department’ sdetermination of criteriafor assessing similarity of merchandise under Part (C) of the

statute where the Department found that it was not possible to measure similarity of home market

and U.S. TRBs in terms of their respective commercial values);62/ Kerr-McGee Chemical Corp.

v. United States, 741 F. Supp. 947, 951-52 (Ct. Int’l Trade 1990) (upholding the Department’s

In United Engineering, respondent argued that the Department had erred in focusing simply on
the similarity of the physical characteristics between the U.S. model and the UK comparator and
that the Department should instead have considered all relevant factors in making the model
selection, including non-physical differences such as the purposes for which the merchandise is
used and its commercial value. 779 F. Supp., a 1,380. Inresponse, the CIT stated that the
“[r]eality isthat the agency has broad discretion in the administration of the antidumping law”
and found that record evidence clearly pointed to “substantial similarity of physical
characteristics between the U.S. model and the UK comparator....” 1d., at 1,381. Relying on
Timken, the CIT appeared even to discount the need to consider non-physical criteriain making
its selection and, citing other cases, stated: “In the light of such cases, this court cannot conclude
that it was not in accordance with law for the agency to have looked to the physical
characteristics of the merchandise at issue herein.” Id., at 1,382.

In NTN Bearing, the court reaffirmed the applicable standard of review:

Commerce has traditionally been granted broad discretion in the
selection of methodology implemented to achieve its mandate. Hence,
absent a showing of unreasonableness on the part of the agency, its
choice of methodology shall be sustained. [citation omitted] Moreover,
it isthe administering agency rather than an interested party that should
make the determination as to what methodol ogy should be used. [citation
omitted] In the case at bar, plaintiffs have not provided any evidence of
unreasonable behavior on the part of Commerce. The Commerce
Department was not required to adopt the methodology advanced by
plaintiffs. Furthermore the record supports Commerce’ s contention that
its methodol ogy was unreasonable.

747 F. Supp., at 736.
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determination of similarity under Part (B) of the statutefor purposes of home market viability of two
different grades—alkaline and zinc—of Electrolytic Manganese Dioxide (EMD), despite their

different characteristicsand end-uses); 63/ and M onsanto Co. v. United States, 698 F. Supp. 275, 277

et seq. (Ct. Int’'| Trade 1988) (upholding the Department’ s finding of similarity, in connection with
aninvestigation of cyanuric acid and itschlorinated derivatives[CA & CD] for useinthe swimming
pool trade, between home market granular CA & CD used both inside and outside the swimming
pool trade and the granular CA & CD used in the U.S. within that trade) .64/

Chapter 19 Panels have been equally willing to recognize and uphold the Department’s
exercise of discretion in selecting and employing model-match methodologies. See, eq.,

Replacement Partsfor Self-Propelled Bituminous Paving Equipment from Canada, USA-90-1904-

01, Opinion May 15, 1992, at 66 et seq. (upholding the Department’ s determination of similarity of
paving equipment parts despite evidence that the specific parts being compared were not similar
either in their material composition or in their configuration, could not, in a narrow sense, have

identical purposes since the parts themselves were not physically identical, and that there were

63/ In Kerr-McGee, plaintiffs argued that the Department should have calculated home market sales
viability with respect to alkaline EMD by using only alkaline home market sales as the
comparator. The Department rejected the argument and aggregated the home market zinc and
alkaline EMD sales, the end result of which wasto confirm home market viability. InitsFinal
Determination, the Department noted that both zinc and alkaline EMD were produced from the
same ingredients and used the same production processes (differing only in final finishing).
Even though they differed in ultimate use (alkaline EMD being used for alkaline batteries and
zinc EMD for zinc batteries), both types of EMD performed the same essential battery filler
function (i.e., both were used to produce dry cell batteries). 741 F. Supp., at 952.

64/ In upholding the Department’ s methodol ogy, the Monsanto court appeared to minimize the effect
of any market or use limitations: “The answer here is that apples are apples no matter who buys
them and that a market or use limitation on the subject class, by itself, does not restrict the basis
for the fair market calculation if all the merchandise included is physically identical.” 698 F.
Supp., at 278.
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significant price dissimilarities between the comparators even in cases where the physical

characteristics and the costs of production were similar); Certain Corrosion-Resistant Carbon Steel

Products from Canada, USA-93-1904-03, Opinion October 31, 1994, at 85, 87 (upholding the

Department’ s determination to accept certain product matches reported by Canadian steel producer
that did not conform to strict application of the Department’s prescribed model match hierarchy:
“The Department retained its discretion in matching products even after a product characteristic

hierarchy was established”); and Certain Cut-to-L ength Carbon Steel Plate from Canada, USA-93-

1904-04, Opinion October 31, 1994, at 12 et seq. (* Commerce has discretion in the establishment
of a product characteristic hierarchy asan aid in its selection of product matches”).

As both Southern Tier and the Department have noted, numerous administrative decisions
also support the notion of substantial discretion on the part of the Department in this area and,

indeed, specifically support the methodology selected and employed by the Department in thisvery

case. See, e.d., Japanese Cement, 60 Fed. Reg., at 43,763 (included both bulk and bagged cement

asthe “foreign like product”); Calcium Aluminate Cement Clinker and Flux from France, 59 Fed.

Reg. 141,136, 14,143-44 (1994) (compared U.S. bulk sales to home market bagged saes); Gray

Portland Cement and Clinker from Venezuela, 56 Fed. Reg., at 56,391 (compared U.S. bulk and

bagged salesto home market bagged sales); Frozen Concentrated Orange Juice from Brazil, 57 Fed.

Reg. 3,995 (1992) (compared U.S. packed sales to home market packed and bulk sales); and

Industrial Phosphoric Acid from Israel, 52 Fed. Reg. 25,440, 25,442 (1987) (compared U.S. bulk

sales to home market salesin drums).
Not unexpectedly, the Federal Circuit’'s binding decision in CEMEX, discussed in the

ordinary course of trade section of the Panel’ s opinion, also sheds considerable light on the subject
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and manifestly supports the above authorities. In considering the *such or similar merchandise”
provision against an argument by CEMEX that the Department should have utilized constructed
value as the comparator in the home market, as opposed to using Type | cement, the Court said as

follows:

Therefore, theinitial considerationfor Commerceiswhether, under section 1677b(a)(1), the
salesare‘intheusua commercial quantitiesand inthe ordinary course of trade.” 19 U.S.C.
8§ 1677b(a)(1). If the salesare not in the ordinary course of trade, then Commerce should
exclude that specific class of merchandise (here, Types Il and V cements) because a
determination of theantidumping duty cannot be made. Commerce should thenexaminethe
next available class of merchandise (here, Type | cement) to determineif it matches any of
the section 1667(16) categories of ‘such or similar merchandise.” In this case, Type |
cement meets the section 1677(16)(B) requirements because it is produced in the same
country and by thesame personas Types|l and V cements, itislike Typesil and V cements
in composition, and it is approximately equal in commercial value to Types Il and V
cements. Therefore, Typel cement becomesthe ‘ such or similar merchandise’ upon which

foreign market valueisbased. The plainlanguage of the statute requires Commerceto base
foreign market val ue on nonidentical but similar merchandise (here, Type| cement)....” 65/

In the clearest possible terms, therefore, the Federal Circuit hasinterpreted the very statute
at issue here, finding that it isthe“ class’ of merchandise that the statuteisintended to address (e.g.,
Type | cement vs. Type Il cement), not the form of presentation of one of those classes (e.g., Type
| cement in bagsvs. Type | cement in bulk).

Having been unableto find any support whatever for the mgority’ s position in the standard
of review (which requires only that the Department’s methodology be of its own making and
reasonable in nature), in the general judicia or Chapter 19 cases (which consistently uphold the
Department’s reasonable exercise of discretion), or in the binding decisional law (CEMEX

demonstrably runsexpressly counter to the majority’ sposition),66/ | now turn to the possibility that

65/  CEMEX, at 903-04 (Emphasis added).

66/ With awave of its hand, the majority dismisses the entire line of five consistent CIT cases and
(continued...)
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aparsing of the statute itself might be found to support the majority’ sview. Regrettably, thisis not
the case.

As has been discussed previously, the relevant statutes require the Department to compare
the export price to the price at which the “foreign like product” isfirst sold for consumption in the
exporting country.67/  Congress then defines the term “foreign like product” according to a
descending hierarchy of possibilities, starting with the identical merchandise (Part (A)), then to
similar or like merchandise (Part (B)), and then to reasonably compar able merchandise (Part (C)).
In this case, of course, since the Department found that home market sales of Type Il cement (the
identical merchandise) were not in the ordinary course of trade, the Department was compelled to
use asthe“foreign like product” the similar or like merchandise, as stated in Part (B) of the statute.
Once again, that statute reads:

Theterm ‘foreign like product’ means merchandisein thefirst of the following categories
in respect of which a determination for the purposes of part Il of this subtitle can be
satisfactorily made:
(B) Merchandise—

(i) produced in the same country and by the same person as the subject

merchandise,

(ii) like that merchandise in component material or materials and in the

purposes for which used, and

(iii) approximately equal in commercial value to that merchandise.

19 U.S.C. 8 1677(16) (1995) (emphasis added)

To select similar or like merchandise under Part (B), therefore, the Department is required

66/ (...continued)
three consistent Chapter 19 panel opinions as *not binding on the Panel,” without offering a
single decision in support of its own position. The majority’s strategem with respect to the
binding decisional law of CEMEX isdifferent: this caseis simply ignored.

67/ See 19 U.S.C. §1677b(a)(1)(B)(i). Of course, the Department must take into account the issues
of level of trade, usual commercial quantities, etc. Seen 18 supra and accompanying text.
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to consider three elements: (i) the selected foreign like product should be produced in the same
country and by the same person as the subject merchandise; (ii) the selected foreign like product
should be similar to the subject merchandise “in component material or materials’ and in the
purposes for which used; and (iii) the selected foreign like product should be approximately equal
in commercial value to the subject merchandise. In“considering” each of these elements, the case
law seemsto makeit clear that the Department isnot required to “weight” each oneequally. Indeed,

the United Engineering, Kerr-M cGee and M onsanto cases, discussed above, all appear to recognize

that the Department may give primacy to the physical characteristics of the “foreign like product”
comparator and significantly less weight to the other statutory factors (end use and commercial
value) and, presumably, even less (or no) weight to non-statutory factors such as volume of sales,

price variations, channels of distribution, etc. Significantly, nowhere in the statute is there any

language requiring the Department to alter its methodology depending on (i) the specific form of
presentation of the product (e.g., whether in bulk, in bags, in drums, in pails, on pallets, etc.), or on
(i1) the pricing dissimilarities that CEMEX finds to be so convincing.

Consistent with the arguments made by Southern Tier and the Department, the introductory
sentenceto this statute is a'so important to an understanding of its scope. This sentence states that
“[t]he term ‘foreign like product’ means merchandise...” which | read to, in effect, mean “[all]
merchandise” (or the universe of merchandise) which meets the specific standards set out in the
statute.68/  Thus, the straight-forward, if not compelling, reading of the statute is that the

Department must identify all merchandise which (if Part (B) is to be used) conforms to the cited

68/ As Southern Tier noted in its brief, there are no implicit exceptions to the universality of the
“foreign like product,” only explicit exceptions derived by statute. See note 18 supra and
accompanying text.
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three elements. Considering theimpact of the case law noted just above, the irreducible minimum
is that the Department must identify all home market merchandise which is similar to the subject
merchandise “in component material or materias.”

What hasthe Department doneinthiscase? It hasdetermined that all three elements of Part
(B) of the statute have been met.69/ With respect to the physical characteristics, it has expressly
determined that Type | cement, whether in abag or in bulk, isType | cement. It has determined that
the two different presentations of Type | cement are not just similar in “component materials’ but
areidentical in“component materials.” It has determined that the only difference between the two
isin the packaging and it has made an appropriate adjustment for the difference in cost arising out
of that packaging.70/  Where does the majority find error in this interpretation and application of
the statute?

In my judgment, the Department was absolutely correct in identifying the full universe of
products which are aike “in component materials,” which in this instance means all of Type |

cement, irrespective of theform of presentation (i.e., whether in bulk or bagged). Indeed, although

69/ In the Final Results, the Department did not make an express finding with regard to the first
element of Part (B). Neverthelessit isplain from the record that all of Type | cement (bulk and
bagged) were produced by CEMEX in Mexico, which would satisfy thisfirst element. Similarly,
the Department did not make an express finding with regard to the third element of Part (B)
(commercia value) which, under Nihon Cement Co., Ltd. v. United States, 15 ITRD 1558, 1567
(Ct. Int’l Trade 1993) might be the subject of some criticism (remand directing the Department to
articulate its reasoning with respect to every element of the statute). Nevertheless, particularly in
the light of the applicable case law, which appears to minimize the importance of this element, |
do not find the Department’ s “analysis or reasoning” to be “inadequate” in this respect. See
USX Corp. v. United States, 655 F. Supp. 487 (Ct. Int’| Trade 1987)

70/ Additionally, the Department determined that there was only one level of trade and one channel
of distribution within that level, although it duly considered CEMEX’ s arguments that there were
differencesin price and end-use characteristics depending on the form of the presentation,
handling and freight. See note 29 supra and accompanying text.
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the courts have consistently upheld abroad discretion on the part of the Department to come up with
suitablemodel-match or compari son methodol ogies, onecould easily interpret the statuteto find that
it would have been lega error to have excluded Type | bagged cement from the home market
comparator. In other words, it could well be the case that when Congress seized upon the phrase
“[alike] in component materials,” it was specifically expressing its view that packaging should not
be considered to be relevant to this portion of theinquiry. 7./

Therefore, | find that not only does the statute not expressly support CEMEX’s argument,
the most straight-forward reading of the statute runs directly counter to that argument and supports
the position taken by the Department. As an aside, | would be concerned about the policy
implications of the contrary (CEMEX’s) position, since its adoption would clearly allow a
respondent to manipulate the final results. It may be more clear in industries other than cement but
one can easily visualize arespondent manipulating its universe of “foreign like product” simply by
changing its packaging from bulk, to plastic containers, to metal containers, to wooden containers,
etc. | do not know how this could be tolerated and concerns of this type may well have been a
motivation of the Congress in selecting the language that it did.

Thus, just as | found that the majority has no support for its view in the applicable case law,
| find that it has no support for its view in the relevant statute. Of course, as has been pointed out,
from CEMEX’s standpoint, it doesn’t even really attempt to argue that it has such support. Its
approach is simply to prefer an alternative methodology which it hopes the Panel will require the

Department to accept. However, | cannot in good conscious vote to require the Department to use

7y Of course, it was appropriate for the Department, in calculating the margin, to adjust for any cost
differencesin packaging, but that is a separate issue.
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amethodol ogy which isnot any more reasonabl e than that sel ected and empl oyed by the Department
and which is palpably inconsistent with the governing statute, a consistent line of CIT cases, a
consistent line of Chapter 19 panel opinions, and the Federal Circuit decisionin CEMEX. If we
could actually set aside these minor inconveniences, as the Mg ority has effectively done, | could
concede that there is nothing inherently unreasonable in CEMEX’ s proposed methodology (i.e.,
comparing bulk to bulk); however, the courts have consistently reminded us that it is not the
respondent which administers antidumping cases, it is the agency.72/ And, under Timken and the
applicable standard of review, the agency is entitled to great deference in its selection of
methodol ogies generally and model -match or comparison methodol ogiesparticularly. Asl read the
majority opinion, it appearsthat themajority reliesonthe*fair comparison” language of the Uruguay
Round Agreement on Antidumping (incorporated in 19 U.S.C. 8§ 1677b) to implicitly alter this
standard of review and the deferencethat the Federal Circuit saysexistsunder therelevant statute. 73/
For my part, | regard the “fair comparison” language asimportant but most certainly as not having
this effect. 74/

It isaso important to focus on the findings that the Department actually made in the Final

Results, asopposed to thosefindingsthat CEM EX would have the Panel believethat the Department

72/ See N.A.R. v. United States, 741 F. Supp. 936, 941 (Ct. Int’| Trade 1990) (“It isfor [the
Department] to conduct its antidumping investigations the way it seesfit, not the way an
interested party seeksto have it conducted.”)

73/ See Koyo Seiko supra.

74/ Manifestly, if Congress had intended that the “fair comparison” language be read to dramatically
alter the long-standing case law on deference to the administrative agency, this would have been
extensively discussed in the legidative history to the URAA—obviously, it was not. Moreover,
the fairness principle has always been part of U.S. antidumping law. See Federal Mogul Corp. v.
United States, 63 F.3d 1572, 1580 (Fed. Cir. 1995) (“Antidumping jurisprudence seeks to be fair,
rather than to build biasinto the calculation of dumping margins.”)
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made. The Department’ sactual finding that Typel cementis®identical,” whether in bulk or bagged
form, isincontestably true and supported by substantial evidence on the record. In the vernacular
of the Department’s past administrative cases, aroseisarose, araspberry isaraspberry, and (asthe
Federal Circuit found in CEMEX) Type | cement is Type | cement. In addition, the Department’s
separate finding that there is “only one level of trade and one channel of distribution in that level”
isalso supported by substantial evidence ontherecord. The Department’sApril 2, 1997 calculation
memorandum’%/ quite adequately establishes that it considered CEMEX’s contrary assertions,
rejected them, and supported its own findings.

At the end of the day, the one thing that may explain the mgjority’s position on thisissueis
its express willingness to allow CEMEX’ s Exhibit 4 to enter the record through the back door and
to give that document an importance that the standard of review, the case law and the statute do not
allow. First, asto admissibility of Exhibit 4, Article 1904(3) of the NAFTA requiresthat this Panel
“apply the standard of review” set forth in 19 U.S.C. § 1516A(b)(1)(B). This statute requires the
Panel to “hold unlawful any determination, finding, or conclusion found...to be unsupported by
substantial evidence ontherecord or otherwisenot in accordancewith law.” (Emphasisadded). The
requirement that areview by “ontherecord” meansthat aPanel’ sreview must belimited to only that
“information presented to or obtained by [the Department] ... during the course of the administrative
proceeding....” 19 U.S.C. § 1516A(b)(2)(A)(i). The Department’s own regulations further define

the scope of the record.Z6/  From the Panel’s perspective, an inquiry beyond the record would

75/ See note 30 supra.

76/ Current Reg. § 351.302(b) states, in part, that “the Secretary will not consider or retain in the
official record of the proceeding... untimely filed factual information, written argument, or other
(continued...)
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constitute an impermissible substitution of the Panel’s judgment for that of the agency.Z7/

Manifestly, there is a time under the antidumping regulations and procedures for the
introduction of evidence, for the verification of that evidence, and for the drawing of conclusions by
the agency with respect to such evidence. CEMEX hasignored these regul ations and procedures by
waiting to introduce asignificant document after the administrative record hasbeen formally closed,
indeed, by waiting until the matter is on appeal. This, of course, has made it impossible for the
Department (the administering authority) to check and verify the “evidence” and has made it
impossible for Southern Tier to argue against the relevance, interpretation or weight of such
“evidence.” Conveniently so, from CEMEX’s standpoint. For my part, | would return Exhibit 4 to
the Secretariat accompanied by a determination that it is an inappropriate document for either the
Panel or the Department to consider.

Although | havenot, for the abovereasons, considered Exhibit 4 for purposesof thisopinion,
if CEMEX correctly describes that document as containing price comparisons of bulk and bagged
cement, | would also observe the document is of little moment. Nowhere in the statute is the
Department required to seize upon price differences as a basis for its comparison or model-match
methodologies, and the case law, discussed above, have made it plain that it is the physical
characteristics of the comparison products which are largely determinative, non-statutory factors

such as price differentials having little or no significance asto thisissue.

76/ (...continued)
material....”

77/ Material that is extraneous to the record should not be considered by the Panel, and any inquiry
beyond the record is an impermissible substitution of the Panel’ s judgment for that of the agency.
See, e.g., Beker Industries Corp. v. United States, 7 CIT 313, 316-17 (Ct. Int’| Trade 1984).
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In conclusion, it ismy view that the majority hasimproperly relied upon adocument that is
not in the administrative record and used that document to come to a conclusion that is completely
unsupported by the statute and applicable case law (both the general case law and the specific
decisiona law of CEMEX). It is also my view that under the applicable standard of
review—notwithstanding the majority’s views as to how that standard has been altered by the “fair
comparison” language—the Department has been granted and continues to enjoy substantial
discretioninthisarea, it hasreasonably exercised that discretion, and it has otherwise committed no
error in itsinterpretation or application of the statute.

| have no trouble standing in dissent from the majority on this issue.78/

78/ The majority’ s determination on this issue impacts several other related issues presented to the
Panel for decision. With respect to those related issues which the mgjority does not reach at all
by virtue of its opinion, | dissent from the majority in its entirety, but write no separate opinion
on those issues. With respect to those related issues which the magjority is still compelled to
decide, | joinin the Panel’ s overall decisions on those issues but preserve my view that the Panel
substantially errsin requiring the Department to not use bagged sales of Type | cement in its
“foreign like product” and related calculations.
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