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INTRODUCTION

On November 22, 2005 the Investigating Authority (The United States Department of
Commerce) issued its Fifth Remand Determination in this matter, the Final Affirmative
Countervailing Duty Determination in the Matter of Certain Softwood Lumber from
Canada, 67 Fed Reg. 15545 (Apr. 2, 2002). The Department, as directed by this Panel in
our Fourth Remand Determination (October 5, 2005), recalculated the subsidy rate and
determined it to be 0.80 percent ad valorem. This rate is de minimis.

This Panel had ordered Commerce to use the figure of C$4.34 in determining the
profit earned by sellers of logs in the Province of QuJbec for the purpose of developing a
log-based benchmark price. Under the Department’s methodology, the benchmark price
is compared with Crown stumpage to determine the amount, if any, by which Crown
stumpage is subsidized. While the Department complied with our order, it continues to
object to the Panel’s decision. In particular, Commerce disagrees with the Panel’s
rejection of its “apportionment” theory under which only part of the C$4.34 profit figure
is attributable to the log seller, and the balance is allocated to the timber owner. The
Investigating Authority also continues to object to the Panel’s previous order that the
profit be calculated with a blended import and private log price as the starting point.
Additionally, the Department raises an issue which was not previously discussed
by the Panel. In calculating the log based benchmark price, the Department started with a
blended import and private log price, from which it subtracted harvest and haul costs and
private stumpage. The Department objects to the use of the figure it used to represent
private stumpage on the ground, inter alia, that it was derived from transactions which
took place prior to the period of investigation.
Petitioner supports Commerce in this regard. It argues that if private stumpage is
to be used in constructing a log benchmark at all, it was improper to use stumpage from a
prior time period. Additionally, Petitioner observes that the Department found, in the
original determination that private timber market prices in QuJbec were distorted by
virtue of the subsidation of Crown timber, and that accordingly, they could not be used to
determine market prices for purposes of measuring the adequacy of remuneration. The
Panel found that there was record evidence to support the finding of distortion.
Therefore, Petitioner argues, it would be contrary to the doctrine of “law of the case” to
permit the use of these same private timber prices to determine the adequacy of
remuneration in the context of a log-based benchmark.
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Lastly, Petitioner argues that the Department’s failure to account for the effect of
log export restrictions renders its Determination unsupported by substantial evidence or
contrary to law.
The Department’s Fifth Remand Determination has also been challenged by the
British Columbia parties in that Commerce has failed to revoke the CVD order, and has,
indeed, indicated that it does not intend to revoke the order ab initio. The Panel is asked
either to order revocation of the order, or to explicitly state that it lacks jurisdiction to do
so.

LOG SELLER PROFIT

The issues of the apportionment of profit, and the use of a blend of import and
private prices in development of benchmarks were dealt with at length in previous
decisions of this Panel, and were not the subject of remand orders. The record with
respect to these issues has not been supplemented. Accordingly, the Panel will not
further consider them.
As noted, both the Department and Petitioner object to the use, in calculating the
log-based benchmark, of a stumpage price derived from a time period prior to the POI
because pre-POI stumpage would be matched with Crown stumpage during the POI. But
both the Department and Petitioner recognize that it was not unreasonable for Commerce
to have used timber sale data prior to the time of the harvest, and subsequent log sale data
if the exercise is to derive a log price benchmark. This issue has likewise been
considered. The record in this regard has not changed, and the Panel will not further
consider this issue at this time.

Petitioner’s “law of the case” argument is as follows. In the Final Determination,
the Department found that private market prices for timber were distorted by virtue of the
Provincial administered stumpage programs. Therefore, they were not usable for
purposes of Section 351.511(a)(2)(i) of its regulations which requires that the adequacy
of remuneration be based upon “a market-determined price”. Therefore, the
Investigating Authority made its Determination based upon subsection (a)(2)(ii) of the
regulation which applies to the situation where a market-determined price is not
available. The Panel upheld the Investigating Authority on this point. Therefore it is the
“law of the case” that a benchmark based upon private timber prices is precluded by the
Panel’s previous finding.

Petitioner raised the substance of this argument in connection with a motion filed
by the Investigating Authority for clarification of the Panel’s remand order of October 5,
2005. Although Petitioner’s argument is somewhat recast here as the “law of the case”,
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the Panel does agree that because private timber prices may not be considered to be
“market-determined”, they cannot be used to determine the actual stumpage paid by
QuJbec landowners for purposes of calculating a log-based benchmark. This issue was,
in any event, not one on which the Panel remanded, as was, therefore, not before the
Investigating Authority.

LOG EXPORT RESTRAINTS

Petitioner’s contention that the Department must account for the effect of log
export restraints imposed by the Provincial government proceeds from the proposition
that the QuJbec benchmark is a timber benchmark and not a log-based figure. Commerce
had ruled in the Final Determination that the effect of such restraints was not a significant
factor to investigate in its original cross-border methodology, but Petitioner argues that
once the cross-border methodology was rejected, the depressing effects of export
restraints becomes relevant.
The Coalition notes that in its First Remand Determination the Department
indicated that:
We do not have sufficient evidence in the record of the potential effect of the log
export restrictions, which we did not investigate as a potential subsidy. Therefore
we do not have the means to assess the potential effect, if any, of the log export
ban on the market prices of logs. 1
The Panel saw no error in Commerce’s view of the record.
Petitioner now argues that there is, indeed, ample evidence to support an
examination of the effect of restraints on timber prices.
The Department observes that it previously found the record evidence insufficient
to assess the impact of export restraints, and since the issue was not before the
Department in its Fifth Remand Determination, the issue should not be addressed at this
time. For these reasons, the Panel does not agree that the Department should now
reexamine the record on this issue.

1

At p.13.
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REVOCATION

The Government of British Columbia and the British Columbia Lumber Trade
Council have asked the Panel to order the revocation of the CVD order ab initio. The
basis for this request is that under 19 U.S.C. §1671 there can be no assessment of duties
if the Department finds that there is no subsidy, which is, effectively, what the Fifth
Remand Determination has done. The Department has publicly taken the position that it
2
is not required by statute to give effect to the Determination other than prospectively.
It seems clear from its public statements and from its brief before this Panel that
at present the Department does not intend to revoke the order ab initio, although it still
will have the ability to do so when the Panel review has been completed.
The B.C. parties argue that while at this stage they may not be entitled such relief,
they do not want to be put in the position in later litigation before the United States Court
of International Trade of having waived their right to relief by not timely requesting the
Panel to act. In this context, the B.C. parties ask the Panel to determine whether it has
jurisdiction to order the requested relief, and if the Panel determines that it does not, then
to so state explicitly.
The Department, for its part, contends that the question of revocation was
not addressed in the Remand Determination, and that, in any event, the issue is not
revocation per se, but the effective date thereof. It offers a lengthy and interesting
argument as to why, in any event, revocation would be prospective only. At the same
time, it does not offer much of a view as to whether or not the Panel has such authority.
Unlike the Department, the Petitioner urges that the Panel has no jurisdiction to
order revocation, and that, in any event, the matter is not ripe for consideration.
It is the Panel’s view that, as the question of revocation was not before the
Department in the Remand Determination, we will not consider it. 3 Importantly,
whatever views the Panel may have of the Investigating Authority’s position, the Panel is
constrained to assume that the Department will correctly follow the law. In this
connection, we also note the comment of the Department’s General Counsel in the press
conference referred to in footnote No.2 that:

2

Attached to its brief is a transcript of a news conference of John Sullivan, General Counsel, U.S.
Department of Commerce in which he states “On this issue, our position is clear, any relief provided by
virtue of a NAFTA decision is perspective (prospective? sic.) only.”
3
Likewise, the Panel does not address the legal basis for the countervailing duty order in the light of the
Extraordinary Challenge Committee ruling (ECC-2004-1904-01) affirming the International Trade
Commission’s “no injury” determination.
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And under NAFTA procedures, the case is not final. The parties will have
time to comment…and the panel will review the remand determination…At that
point we will have to assess what the Panel’s decision is and proceed accordingly.
The Investigating Authority’s Remand Determination is upheld.
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