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III. trade policies and practices by measure

(1) Overview

1. The United States accords MFN tariff treatment to all but one WTO Member (Cuba).  All except two tariff lines are bound.  Close to 38% of all tariff items entered the United States duty free in 2004, compared with 31% in 2002.  In 2004 (the latest year for which ad valorem equivalents were available), the average applied MFN tariff was 4.9%, marginally lower than in 2002.  The average MFN tariff on agricultural products was 9.7%;  around 2% of all tariffs are subject to tariff quotas.  The share of non-ad valorem tariffs declined to 10.6% in 2004;  non-ad valorem tariffs afforded higher average protection than ad valorem rates.  Imports are subject to additional charges including a merchandise processing fee and a fee on port use, both ad valorem.

2. Additional tariff preferences became effective during the period under review as a result of the entry in force of FTAs between the United States and Australia, Chile, and Singapore.
3. Since its previous Review, the United States has taken additional steps to incorporate security considerations into its import procedures, notably by promulgating regulations in relation to the Trade Act of 2002 and the Bioterrorism Act.  Most non‑tariff restrictions are maintained for non-commercial purposes, including a ban on imports of marine mammal products, shrimp, and tuna from countries found not to be in compliance with U.S. environmental provisions.

4. As at June 2005, 274 anti-dumping (AD) measures were in force, affecting mainly iron and steel, chemicals, pharmaceuticals, agricultural, and forestry products;  anti-dumping investigation initiations decreased in 2004 and the first half of 2005.  In turn, U.S. exporters are the target of about 55 AD measures imposed in some 13 foreign markets.  Certain U.S. AD and countervailing (CV) rules and methods have been found by the DSB to be WTO inconsistent, leading to changes in U.S. statutes.  One case addressed during the period under review led to the repeal of the Anti-Dumping Act of 1916.  However, the Continued Dumping and Subsidy Offset Act of 2000, also known as the Byrd Amendment, remained in place.  The Byrd Amendment channels proceeds from AD and CV duties to successful petitioners;  disbursements have reached just over US$1 billion since the Amendment came into force.
5. No general safeguard measures were in force as at end 2005.  However, that year, the United States applied transitional safeguards on certain textiles and clothing products from China;  the United States and China also reached an understanding to limit Chinese exports to the U.S. market covering various textiles and clothing products during the period 2006-08.
6. Standards play an important role in ensuring the safety and quality of products in the United States.  The United States has made numerous notifications under the TBT and SPS Agreements but there is no information on the extent to which U.S. standards are based on standards developed by international organizations.

7. To support exports, the United States provides insurance and export financing through its official export credit agency (the Export-Import Bank).  The United States adopted legislation to repeal the U.S. tax code's extraterritorial income provisions, which had been found to be inconsistent with WTO rules.  A compliance panel concluded that the new legislation failed to implement fully previous WTO rulings on U.S. tax provisions.

8. Export restrictions and controls are maintained for national security or foreign policy purposes, or to ensure sufficient domestic supply.  Exports controls can result from U.S. domestic policy decisions or U.S. participation in non-binding export control regimes, as well as in the context of United Nations embargoes.
9. Government assistance to domestic producers takes the form of federal and sub-federal tax exemptions, financial outlays, and credit programmes.  In its latest notification to WTO, in October 2003, the United States listed 45 federal and 330 sub-federal programmes providing subsidies.  During the period under review, the American Jobs Creation Act of 2004 introduced tax deductions, including a one-time tax break to U.S. multinationals that repatriate foreign earnings.

10. Competition policy enforcement has continued to focus on the activities of international cartels.  Changes to competition policy legislation took effect in 2004, including to penalties for violating the Sherman Act.  U.S. policy with respect to market access for government procurement is to grant national treatment based on the principle of reciprocity.  The United States maintains a number of domestic purchasing requirements for procurement not covered by the GPA, NAFTA, the WTO plurilateral Agreement on Trade in Civil Aircraft, or bilateral trade agreements.  Procurement policy also seeks to increase the participation of small and other businesses through set-asides and other preferences programmes.
11. Various regulatory changes regarding U.S. IPR protection were introduced during the period under review, particularly in the areas of patents, trade marks, copyright and enforcement.  The United States has yet to implement the DSB ruling with respect to Section 211 of the U.S. Omnibus Appropriations Act of 1998.
(2) Measures Directly Affecting Imports

(i) Customs procedures and rules of origin

(a) Customs procedures

12. The agency in charge of administering and enforcing customs regulations is Customs and Border Protection (CBP), part of the Department of Homeland Security.  CBP began operations in early 2003.  It combines the functions of the Customs Service, Immigration and Naturalization Service, Border Patrol, and part of the Animal and Plant Health Inspection Service, all of which were transferred to the Department of Homeland Security following the enactment of the Homeland Security Act in 2002.  The principal mission of CBP is to prevent terrorists and terrorist weapons from entering the United States, while facilitating the flow of legitimate trade and travel.

13. Imports of goods into the United States must be accompanied by entry documents as specified in the Customs Regulations.

14. A customs modernization programme has been under way since 2001.  It began with the introduction of the Automated Commercial Environment (ACE), which is intended to operate as a single Internet portal for the processing of imports.  Through ACE, users will be able to interface not only with CBP, but also with other government agencies involved in import (and export) procedures.  ACE will replace the Automated Commercial System currently used by CBP to process imports.

15. As at early 2005, nearly 400 ACE accounts had been created for importers, brokers, and carriers, representing around one third of fiscal 2003 imports.
  Also at that time, ACE was being tested at the port of Blaine, Washington.  Upon completion of the tests, ACE will be implemented in neighbouring ports.  CBP intends to deploy ACE to all U.S. land, sea, and air ports.  According to CBP, ACE should be fully operational by 2009.

16. Since the 2004 Trade Policy Review of the United States, the capabilities of ACE have been expanded.  Importers and brokers using ACE can make payments of duties and fees to CBP on a monthly rather than shipment-by-shipment basis.  Also, in support of the requirements introduced by the Trade Act of 2002, truck carriers can use ACE to file advanced electronic truck manifests.
17. The main developments affecting customs procedures since mid 2003 are the promulgation of regulations providing for the advance electronic transmission of cargo information to CBP under the Trade Act of 2002, and the expansion of several initiatives aimed at enhancing the security of the United States.

(b) Electronic transmission of cargo information

18. CBP published the Trade Act of 2002 final regulations in the Federal Register in December 2003.
  The regulations, which became effective in January 2004, provide for the advance electronic transmission of cargo information to CBP.  CBP was required to promulgate such regulations under section 343 of the Trade Act of 2002, as amended by section 108 of the Maritime Transportation Security Act.  According to CBP, "receiving advance electronic cargo information from all modes of transportation will allow CBP to identify and intercede with high-risk cargo before the cargo enters the commerce of the United States...".
  CBP has further indicated that "by identifying high-risk cargo at an early stage, the movement of low risk imports will be facilitated".

19. One of the main tools used by CBP to identify high-risk cargo is the Automated Targeting System (ATS).  This is a computer system that analyses cargo information through the use of weighted rules, assigning a level of risk to each shipment.  The National Targeting Center of the Department of Homeland Security analyses cargo information further.

20. Following the adoption of the Trade Act regulations, the vessel cargo declaration information (CBP Form 1302) must be sent to CBP in electronic format through the Sea Automated Manifest System;  paper submissions will no longer be accepted.  There are two ways of sending data to CBP electronically in the Automated Manifest System.  One is to send the data to a service centre or port authority, many of which can receive data via the Internet.  Service centres or port authorities then transmit the information to CBP.  The second option is to establish a direct interface with CBP.

21. Importers may request that their names and addresses (and those of their shippers) appearing in vessel cargo declarations be treated as confidential.
  To this end, importers must file a certification with CBP.  Certifications are valid for two years and can be renewed.  The press may copy but not publish certified information.

22. Under the Trade Act regulations, CBP must receive, by way of a CBP-approved electronic data interchange system, information pertaining to cargo before the cargo is brought into (or sent from) the United States by any mode of commercial transportation (sea, air, rail, or truck).  The time limit for sending the cargo information to CBP depends on the mode of transportation used (Table III.1).  Cargo passing through the United States that is not destined to be unloaded in a U.S. port is also subject to the requirement for the advance transmission of electronic cargo information.  Failure to provide CBP with advanced electronic cargo information within the established time limits may be punishable by a US$5,000 fine for a first violation, and a US$10,000 fine for any subsequent violations.
  In the context of this Review, the U.S. authorities indicated that the number of fines assessed for violations of section 343 of the Trade Act of 2002 was not public information.

Table III.1

Requirements for the advance transmission of electronic cargo information
	Mode of transportation
	Transmission system
	Time limit for transmission
	Parties responsible for transmission
	Implementation date or period

	Air
	Air Automated Manifest System (AMS)
	4 hours prior to arrival in the Unites States, or at "wheels up" from western hemisphere airports north of the equator
	Carrier, importer or customs broker, express consignment facility, other air carriers
	13 August to 13 December 2004

	Rail
	Rail AMS
	2 hours prior to arrival in the United States
	Carrier
	12 July 2004 to 9 September 2004

	Sea
	Vessel AMS
	24 hours prior to lading at foreign port (containerized and break bulk cargo)
	Carrier, non-vessel-operating common carrier
	4 March 2004

	Truck
	Free and Secure Trade (FAST) programme, Pre-arrival Processing System (PAPS), Border Release Advanced Screening and Selectivity (BRASS) programme, or Customs Automated Forms Entry System (CAFES)
	FAST:  30 minutes prior to arrival in the United States

Non-FAST:  1 hour prior to arrival in the United States
	Carrier, importer, customs broker
	15 November 2004 to 14 January 2005


Source:
Federal Register, 68 FR 68140, 5 December 2003;  and Customs and Border Protection online information, 
"Frequently Asked Questions on the Trade Act of 2002:  
Mandatory Advanced Electronic Cargo Information".  
Available at:  http://www.cbp.gov/linkhandler/cgov/import/communications_to_industry/advance_info/tpa_faqs. 
ctt/tpa_faqs080304.doc.
23. CBP requires Automated Manifest System participants (including carriers, importers, customs brokers, or express consignment carrier facilities) to submit cargo information that is "reasonably necessary" to enable the identification of high-risk shipments.
  In practice, CBP requires information on the weight of the cargo and a description of the cargo that is precise enough to allow CBP to identify the shape and other physical characteristics of the cargo.  For example, the description "computer monitors" would be acceptable, but the description "electronics" would not.

24. An analysis by CBP reveals that the costs from meeting the requirements of the Trade Act regulations will be "substantial" for air carriers (U.S. and foreign) that fly cargo into the United States.
  On the other hand, the costs for trucks from Canada and Mexico are likely to be offset by faster movement across the border, resulting in net savings for this sector.  The impact on vessels and railroads was estimated to be insignificant, because these carriers are making widespread use of electronic filing already.

(c) Container Security Initiative

25. The Container Security Initiative (CSI) was announced in January 2002.  It involves the screening and inspection of U.S.-bound, high-risk containers at the port of departure and the use of tamper-evident seals.  Under the CSI, CBP officers are deployed to participating ports, where they identify high-risk containers.  Host country officers inspect these containers using non-intrusive inspection equipment, physical inspection, or both, and CBP officers observe the inspections.  CBP pays for the expenses of CBP officers stationed in foreign ports.  The number of foreign seaports where CSI is operational has almost doubled since March 2004, from 18 to 35.
  The U.S. authorities indicate that the CSI was authorized on the basis of Executive authority, rather than by statute, and that they did not envisage issuing regulations for the CSI.

26. Only ports that have "regular, direct, and substantial" container traffic to seaports in the United States are eligible to participate in CSI.
  Seaports must have "non-intrusive inspection equipment" such as gamma or X-ray imaging equipment, and radiation detection equipment to be eligible for CSI participation.  In addition, CSI ports must commit to:  establishing an automated risk management system, sharing data with CBP, resolving the security vulnerabilities of their infrastructure, and maintaining personnel integrity programmes.

27. According to CBP, U.S.-bound cargo inspected at a CSI port will not be inspected upon arrival in the United States, unless additional information changes the initial risk assessment (i.e., intelligence is received), or the integrity of a container seal is found to have been compromised.

28. In April 2004, the United States and the European Union signed an agreement that expands their existing Customs Mutual Assistance Agreement to include co-operation on container security and related matters.

(d) Customs-Trade Partnership Against Terrorism

29. New security guidelines for importers became effective in March 2005 under the Customs-Trade Partnership Against Terrorism (C-TPAT), a voluntary public-private initiative launched in May 2002.  Under C-TPAT, businesses conduct a comprehensive self-assessment of their supply chain using C-TPAT guidelines developed jointly with CBP.  Participating businesses must also provide CBP with relevant information about their trucks, drivers, cargo, suppliers, and routes.  In exchange, C-TPAT participants benefit from less frequent cargo inspections by CBP.  According to CBP, C‑TPAT participants are six times less likely to undergo a security-related examination.
  According to the U.S. authorities, C-TPAT was authorized by Executive Order and no regulations for C-TPAT have been issued.

30. The C-TPAT guidelines for importers cover:  container security;  physical access to facilities;  personnel;  processes relevant to the transportation, handling, and storage of cargo;  information technology;  security training and threat awareness;  and the selection of business partners.  The guidelines will be implemented in three phases between March and September 2005.  CBP plans to revise the security guidelines applied to other sectors eligible for participation in C-TPAT.

31. Around 9,400 companies are enrolled in C-TPAT (August 2005).
  Participation is open to U.S. importers
;  international air and sea carriers;  U.S. licensed customs brokers;  consolidators;  U.S., Canadian, and Mexican border crossing land carriers;  and U.S. ports and terminal operators.  Mexican manufacturers may also participate:  around 400 Mexican manufacturers have enrolled.  Other foreign manufacturers may only participate if invited to do so by CBP.  Invitations are extended on the basis of supply-chain factors, including specific security concerns, strategic threat posed by geographic regions, or strategic import volume.

32. Trucks approved under C-TPAT can make use of dedicated lanes at certain border crossings.  Dedicated lanes are being implemented as part of the Free and Secure Trade (FAST) bilateral programmes that the United States maintains with Canada and Mexico.  To qualify, truck drivers must be in possession of a FAST Commercial Driver Registration ID Card, and the truck must fulfil the Border Highway Carrier Application Process requirements.  The importer, and in the case of shipments from Mexico, the manufacturer, must also be C-TPAT approved.

33. The FAST programme with Canada was launched in December 2002 and operates at 11 border crossings.  The programme with Mexico began in September 2003 and operates at 7 border crossings.  CBP envisages the expansion of the FAST programme to 14 additional northern and southern border crossings by July 2005.

(e) Rules of origin

34. The United States applies non-preferential and preferential rules of origin.  The preferential rules of origin maintained by the United States under several bilateral free-trade agreements concluded after 1997 have yet to be notified to the WTO (October 2005).

35. Non-preferential rules of origin are applied for purposes of MFN treatment, government procurement, country of origin marking, and may be used for anti-dumping and countervailing measures.
  Determination of origin relies on self-certification.

36. Non-preferential rules of origin also apply to textiles and clothing, and are maintained "for purposes of the customs laws and the administration of quantitative restrictions."
  CBP issued revised interim rules of origin for textiles and clothing in October 2005, to reflect changes brought about by the expiry of the WTO Agreement on Textiles and Clothing.
  Under the new rules, the requirement that imports of textiles and clothing products be accompanied by a textile declaration has been eliminated and replaced with a requirement that importers identify the manufacturer of such products through a "manufacturer identification code".  In general, this code consists of the ISO code for the country of origin, and certain characters from the name and address of the manufacturer.

37. In general, non-preferential rules of origin employ the "wholly obtained" and "substantial transformation" criteria.  Accordingly, an article is considered to have been produced in a country if it is wholly the growth, product, or manufacture of that country or it has been substantially transformed into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was so transformed.
  However, the U.S. authorities indicated that these general standards may be adapted and interpreted further by agencies other than CBP to fit the needs and purposes of the particular context in which non-preferential rules are applied.
38. Preferential rules of origin are maintained under free-trade agreements and unilateral tariff concessions (Table AIII.1).  U.S. free-trade agreements use the "wholly obtained" criterion.  Alternatively, they rely primarily on specified changes of tariff classification to determine eligibility, and to a lesser extent, regional value content criteria, either separately or in combination.  For some products, these rules also establish certain production requirements.

39. Rules of origin under unilateral tariff concessions and some free-trade agreements require goods that do not meet the wholly obtained criterion to fulfil local-content requirements to qualify for preferential tariff treatment.  The value of imported inputs may be counted toward satisfying the local-content requirement if the inputs have been substantially transformed into a new and different article of commerce before being used to produce the good that is imported into the United States.  This criterion is known as double substantial transformation.

40. Since January 2003, the United States has applied liberalized rules of origin to certain imports from Canada under the NAFTA.
  The products in question are:  alcoholic beverages, crude petroleum, esters of glycerol, pearl jewellery, headphones with microphones, chassis fitted with engines, and photocopiers.  Imports from Mexico are subject to the previous rules of origin.
(ii) Tariffs

41. The United States levies customs duties on the basis of the f.o.b. value of imports at the point of export.

42. The Harmonized Tariff Schedule of the United States was enacted by the Trade and Competitiveness Act of 1988 and became effective in January 1989.  It is based on the Harmonized Commodity Description and Coding System, (HS).

43. The 2004 Harmonized Tariff Schedule reflects the 2002 amendments to the HS.  It comprises 10,304 tariff lines at the HS 8-digit level (Chapters 1-97).

(b) MFN trading partners

44. The general policy of the United States, embodied in Section 126 of the Trade Act of 1974, is to grant MFN tariff treatment to all its trading partners.
  The United States may adopt laws that deny MFN tariff treatment to particular countries:  it applies MFN tariff treatment to all but one WTO Member (Cuba).  In addition, the Democratic People's Republic of Korea does not receive MFN tariff treatment from the United States.  Imports from these two countries are subject to the "statutory rate", which is the rate imposed by the Smoot-Hawley Tariff Act of 1930, as amended.  The statutory rate is shown in column 2 of the Harmonized Tariff Schedule.  MFN tariff treatment was restored to Serbia and Montenegro in December 2003, and to Lao People's Democratic Republic in February 2005.

45. The United States accords MFN tariff treatment on a temporary and conditional basis to the following countries, all of which have entered into bilateral commercial agreements with the United States:  Azerbaijan, Belarus, Kazakhstan, Russia, Tajikistan, Turkmenistan, Ukraine, Uzbekistan, and Viet Nam.
  These countries are denied permanent, unconditional MFN tariff treatment on the basis of Title IV of the Trade Act of 1974, which requires that the U.S. President deny MFN tariff treatment to any non-market economy that was ineligible for such treatment as of 3 January 1975, the date of the legislation's enactment, and that denies or seriously restricts the rights of its citizens to emigrate.  This provision is known as the Jackson-Vanik amendment.

(c) Applied MFN tariff rates

46. The following analysis is based on the 2004 Harmonized Tariff Schedule of the United States.  Although the 2005 Harmonized Tariff Schedule was available at the time of preparing this report, ad valorem equivalents of non-ad valorem tariff rates were available only for 2004.
  Excluding the non-ad valorem rates, the simple average applied MFN tariff in 2005 is 4.2%, the same as in 2004.

47. The simple average applied MFN tariff, including the ad valorem equivalents of specific and compound rates declined from 5.1% in 2002 to 4.9% in 2004 (Table AIII.2).  The average applied tariff for agriculture (WTO definition) in 2004 was 9.7%, and remained virtually unchanged with respect to 2002.  The average applied tariff for non-agricultural products was 4% in 2004, down from 4.2% in 2002.  The decline in the non-agricultural average partly reflects the implementation of the final stage of Uruguay Round bound tariff reduction commitments for textiles and clothing and other products, as applied tariff rates were reduced in tandem with bound rates.  In 2004, duty-free lines represented 38% of all tariff lines, up from 31% in 2002 (Table III.2).

48. The share of non-ad valorem tariff lines has declined from 12.2% of all lines in 2002 to 10.6% in 2004.  Although slightly more than half of comparable non-ad valorem tariff lines recorded declined between 2002 and 2004, on average non-ad valorem tariffs continue to afford higher protection than ad valorem duties.  In 2004, the average of ad valorem equivalents of non-ad valorem tariff rates was 10.7%, compared with 4.3% for ad valorem duties.  Non-ad valorem tariff rates apply mainly to agricultural products, footwear and headgear, watches, and precision tools.

Table III.2
Structure of the tariff schedule of the United States, 1998-04
	
	
	1998
	2000
	2002
	2004

	1.
	Total number of tariff linesa
	9,997
	10,001
	10,297
	10,304

	2.
	Non-ad valorem tariffs (% of all tariff lines)
	14.0
	12.4
	12.2
	10.6

	3.
	Non-ad valorem with no AVEs (% of all tariff lines)
	0.0
	0.0
	0.0
	0.0

	4.
	Tariff quotas (% of all tariff lines)b
	2.0
	2.0
	1.9
	1.9

	5.
	Duty-free tariff lines (% of all tariff lines)
	18.6
	31.5
	31.2
	37.7

	6.
	Dutiable lines tariff average rate (%)
	7.2
	8.0
	7.4
	7.8

	7.
	Domestic tariff "peaks" (% of all tariff lines)c
	4.9
	5.3
	5.6
	7.1

	8.
	International tariff "peaks" (% of all tariff lines)d
	7.7
	7.0
	6.6
	5.5

	9.
	Bound tariff lines (% of all tariff lines)
	100.0e
	100.0e
	100.0e
	100.0e


a
Chapters 1-97, at 8-digit level, excluding in-quota tariff lines.

b
Tariff quotas are referred to as "tariff rate quotas" in U.S. regulations.

c
Domestic tariff peaks are defined as those exceeding three times the overall average applied rate.
d
International tariff peaks are defined as those exceeding 15%.

e
Two lines applying to crude petroleum are not bound.

Source:
WTO Secretariat calculations, based on data provided by the U.S. authorities.

49. Some 5.5% of all tariff lines had MFN rates exceeding 15% in 2004.  The products subject to the highest ad valorem or ad valorem equivalent rates were tobacco (350%), whey (284%), sour cream (177%), and peanuts (164%);  in the non-agricultural sector, the highest rate was applied to footwear (58%).
50. Tariff quotas cover slightly less than 2% of all tariff lines (see Chapter IV(2).

(d) WTO bindings

51. Following the Uruguay Round, the United States bound all tariff lines in Chapters 1-97, except two lines covering crude petroleum.

52. By January 2004, virtually all tariff lines had reached their final bound MFN tariff rate.
  Products with bound MFN tariff reductions in 2004 included textiles and clothing, chemicals, paints, plastics, leather products, ceramics, glass products, and steel products, all of which were subject to staged annual reductions in bound MFN tariffs over a ten-year period.  The reduction in bound MFN tariffs was carried out over five years for most industrial products (1995-99), and six years for most agricultural products (1995-00).

53. The WTO certified U.S. Schedule of Concessions reflecting the 1996 changes in the HS became effective in March 2005.
  The United States has also amended its Schedule of Concessions to implement the 2002 changes in the HS.  The WTO Secretariat has reviewed the changes proposed by the United States using electronic verification, in line with the procedure agreed to by WTO Members in 2001 to introduce the 2002 changes in the HS to the schedules of concessions.

(e) Preferential tariffs

54. Tariff preferences may be granted by the United States either unilaterally or in the context of bilateral or regional free-trade agreements.

Unilateral tariff preferences

55. The United States grants unilateral preferential tariff treatment to countries qualifying under the U.S. Generalized System of Preferences (GSP), the Caribbean Basin Economic Recovery Act (CBERA), as amended by the Caribbean Basin Trade Partnership Act (CBTPA), the Andean Trade Preference Act (ATPA), as amended by the Andean Trade Promotion and Drug Eradication Act (ATPDEA), and the African Growth and Opportunity Act (AGOA).  Products of the U.S. insular possessions, freely associated states, and the West Bank and Gaza Strip are also eligible for unilateral tariff preferences.
  According to the U.S. authorities, least-developed countries are eligible for duty-free access on 83% of the products in the U.S. tariff schedule.  The main provisions of these programmes have been described in detail in the Secretariat Reports for previous Trade Policy Reviews of the United States.
  This section focuses on the principal changes since mid-2003 affecting the level or coverage of tariff preferences under these programmes.

56. All products eligible under the GSP benefit from duty-free treatment.  In 2004, the simple average tariff on imports from GSP beneficiary countries was 2.6% (Table AIII.3).  GSP preferences granted to Antigua and Barbuda, Bahrain, and Barbados will be terminated as of 2006, following the "graduation" of these countries under the U.S. GSP.
  With the entry into force of the United States-Chile free-trade agreement in January 2004, Chile no longer qualifies for GSP preferences;  and the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, and Slovakia no longer qualify following their accession to the European Union in May 2004.
  During 2004-05 Algeria, Iraq, and Serbia and Montenegro became GSP beneficiaries.

57. In July 2004, the President signed the AGOA Acceleration Act of 2004, which extends the preferences available under AGOA until 2015.
  The Act extends through September 2007 U.S. duty-free treatment for limited quantities of clothing produced in lesser developed AGOA beneficiaries, regardless of the origin of the fabric used to produce the clothing.
  Since December 2003, Angola and Burkina Faso have been added to the list of eligible countries for AGOA preferences, while the Central African Republic, Côte d'Ivoire, and Eritrea have been removed.
  Under AGOA, a country's eligibility for benefits depends on the fulfilment of specific criteria, including the protection of worker rights and progress toward political pluralism.

58. No major changes affecting the level or coverage of tariff preferences have been introduced to the CBERA or the ATPA since the 2004 Trade Policy Review of the United States (see also Chapter II(4)(iii)).
Free-trade agreements

59. The United States grants preferential tariff treatment to originating goods under the free-trade agreements with Australia, Canada and Mexico, Chile, Israel, Jordan, and Singapore.  This section describes the scope of tariff preferences under the agreements that have entered into force since mid 2003.  Other agreements have been covered in the Secretariat Reports for previous Trade Policy Reviews of the United States.

60. The United States-Australia free-trade agreement entered into force in January 2005.  Under the agreement, U.S. tariffs on originating goods are eliminated upon the agreement's entry into force, or within 4, 5, 8, 10, 11, or 18 years.  Tariffs subject to phase-out periods are generally reduced in equal annual instalments, although cuts on some tariffs, mostly those applied to certain out-of-quota agricultural imports, are back-loaded, with no reductions in the initial years of the phase-out period.  Other tariffs (applied to textiles and clothing) are subject to a ceiling throughout the phase-out period.

61. The United States has excluded sugar, and some sugar-containing and dairy products from tariff elimination.  For a limited number of goods, including beef, dairy products, peanuts, tobacco, cotton, and avocados, immediate market access is provided through the creation and gradual expansion of tariff quotas.  Tariff quotas for dairy products will remain in place indefinitely, although the in-quota quantities that enter duty free will grow at annual rates of between 3% and 6%.  The agreement also offers duty-free treatment for in-quota imports of beef and dairy products reserved for Australia under WTO tariff quotas.

62. Under the free-trade agreement with Chile, the simple average tariff on imports from Chile was 1.3% in 2004 (Table AIII.3).  Most tariffs were eliminated upon the agreement's entry into force in January 2004.  The remainder will be phased out over 2, 4, 8, 10, or 12 years.  The elimination of tariffs on some products is also back-loaded.  The United States has not excluded any products from tariff elimination.

63. The agreement creates transitional tariff quotas for a limited number of goods, including beef, dairy products, sugar, tobacco, avocados, processed artichokes, poultry, tyres, copper, and certain chinaware.  These tariff quotas will be replaced with unlimited, duty-free access to the U.S. market after the expiry of the corresponding phase-out period.

64. The simple average tariff on imports from Singapore under the United States-Singapore free-trade agreement was 2.2% in 2004 (Table AIII.3).  Most U.S. tariffs were eliminated upon the agreement's entry into force in January 2004.  The remainder will be phased out over four, eight, or ten years.  All tariffs will be reduced in equal annual instalments over the phase-out period.  The United States has not excluded any products from tariff elimination.

65. Like the agreement with Chile, the agreement with Singapore provides immediate access to the U.S. market for a limited number of goods, including beef, dairy products, peanuts, sugar, tobacco, and cotton, through tariff quotas with duty-free in-quota rates.  All tariff quotas will be replaced with unlimited, duty-free access as of the tenth year of the agreement.

(iii) Other charges affecting imports

66. Imports valued at more than US$2,000 are subject to a merchandise processing fee collected by Customs and Border Protection.
  The fee is set at 0.21% of the import value;  the statutory minimum and maximum are US$25 and US$485.  Originating imports under the free-trade agreements concluded between the United States and Australia, Canada and Mexico, Chile, Israel, and Singapore are exempt.  Eligible imports from less developed countries and CBERA beneficiary countries are also exempt, as are certain products imported under the GSP.  The application of the merchandise processing fee has been extended until September 2014, following the adoption of the American Jobs Creation Act of 2004.
67. According to the U.S. authorities, Congress intended the merchandise processing fee to approximate the cost to CBP of processing the entry of imported merchandise.
  They have also noted that the merchandise processing fee's statutory ceiling was introduced in part "to address GATT concerns".
  The American Jobs Creation Act of 2004 requires the Secretary of the Treasury to conduct a study of all the fees collected by the Department of Homeland Security, by September 2005, and make recommendations concerning fees to be eliminated and the rate of fees to be retained.

68. Water-borne imports valued at more than US$2,000, and unloaded at a port receiving federal funds for maintenance are subject to a harbour maintenance fee regardless of their origin.
  Water-borne domestic cargo valued at more than US$1,000, and loaded or unloaded at one of these ports is also subject to the fee.  The fee, which  can only be charged once for the same cargo, is set at 0.125% of the value of the cargo and is collected by Customs and Border Protection.  The U.S. authorities indicated that the purpose of the harbour maintenance fee is to "have the businesses that benefit directly from the use of U.S. harbours ... bear the cost of maintenance of those harbours".

69. Exported cargo is exempt from the harbour maintenance fee following a 1998 decision by the U.S. Supreme Court.
  Specifically, the Court held that the harbour maintenance fee bore "the indicia of a tax", and that the value of the export cargo – the basis on which the fee is determined – did not "correlate reliably with the federal harbour services, facilities, and benefits used or usable by the exporter".  Thus, the Supreme Court determined that the harbour maintenance fee, as applied to exports, violated the U.S. Constitution's Export Clause.

70. In June 2004, Brazil and the United States notified the WTO Dispute Settlement Body that they had reached a mutually satisfactory solution to the matter concerning the "equalizing excise tax".
  This tax was imposed by the State of Florida on the processing of imported citrus products.  Previously, Brazil had requested the establishment of a panel.

(iv) Anti-dumping and countervailing actions

(a) Legislation and administration

71. Title VII of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 contains the main U.S. AD and CVD laws.  The Trade and Tariff Act of 1984, the Omnibus Trade and Competitiveness Act of 1988, and the Uruguay Round Agreements Act of 1994 (URAA) introduced further modifications to AD and CVD legislation.
72. The International Trade Administration (ITA) in the U.S. Department of Commerce (USDOC) and the United States International Trade Commission (USITC) are responsible for the administration of laws and agreements with respect to anti-dumping (AD) and countervailing duty (CVD) measures in the United States.  The ITA is responsible for the determination of the existence and margin of dumping and subsidy in AD and CVD investigations, while the USITC determines whether there is material injury or threat thereof to the domestic industry resulting from imports of the dumped or subsidized products.  The ITA's AD/CVD Petition Counseling and Analysis Unit assists U.S. companies with respect to the recourse to U.S. unfair trade laws.  Assistance provided includes help to understand legislation and regulations and to file petitions requesting the initiation of an investigation.

73. AD and CVD investigations are initiated by the USDOC, generally at the request of petitioners, based on written applications;  although the USDOC has the authority to self-initiate investigations, it seldom does.  Petitions must be filed simultaneously with the USDOC's ITA and the USITC.  The USITC subsequently makes a preliminary injury determination:  if negative, the investigation is terminated, if affirmative, the ITA issues a preliminary determination of dumping or subsidization.  Whether the ITA's preliminary determination is affirmative or negative, the investigation continues.  In the case of an affirmative determination, provisional measures may be applied.  If the ITA's final determination finds a margin of dumping or a subsidy rate above the de minimis level, the USITC issues a final injury determination:  if affirmative, the ITA issues an order imposing AD or CVD duties, if negative, the investigation is terminated, no order is issued, provisional measures are lifted and bond and cash deposits returned.

74. The Continued Dumping and Subsidy Offset Act of 2000 (CDSOA), also known as the Byrd Amendment, introduced a system under which AD and CV duties assessed are distributed to members of the affected U.S. industry who supported the petition for investigation.
  Under the CDSOA, affected domestic producers may receive a portion of the assessed AD or CVD duties to cover certain qualifying expenditures.  Allocations under the CDSOA are distributed on a fiscal-year basis, in proportion to qualifying expenditures.  A report on allocations under the CDSOA, on uncollected duties and on clearing account balances is made public every year by the U.S. Customs and Border Protection (CBP).
  CDSOA deposits in the Clearing Account were US$3.95 billion on 1 October 2004, of which US$1.93 billion corresponded to AD cases, and US$2.02 billion to CVD cases.  Some 73% of all CDSOA deposits (US$2.9 billion) were from the AD and CVD cases on softwood lumber from Canada.  In FY 2004, the estimated value of disbursements was US$284 million, while total disbursements since FY 2001 were US$1.03 billion.
  In a recent study, the GAO showed that the disbursements were concentrated in a few companies;  about half went to five companies, and some 80% to 39 out of 770 beneficiary companies.

75. New guidelines for determining continuous bond requirements for importers of agriculture/aquaculture merchandise subject to AD or CVD cases were issued by the CBP in July 2004.
  The measures were adopted after the CBP detected difficulties in collecting the AD duties assessed at liquidation, in particular for agriculture/aquaculture merchandise.
  Under previous guidelines, minimum continuous bond amounts were established at 10% of the duties, taxes, and fees paid by the importer during the previous year;  when new AD/CVD duties were applied, the duties were not taken into account to determine the bond.  The CBP found that there were cases where the bonds were insufficient to cover increases in dumping margins that occurred between the time of deposit and the time of final liquidation.  The greatest fluctuations have been seen in cases related to agriculture and aquaculture products.  Port Directors are now required to review continuous bonds for importers who import agriculture/aquaculture merchandise subject to AD/CVD cases and obtain larger bonds where necessary.  Any increase in bond liability will become effective when the USDOC issues its Order on the case;  using the importers previous 12 months import value of merchandise subject to the case, the continuous bonds will be increased by the rate that the USDOC issues at Order.

76. There are also new guidelines to prevent circumvention:  if, after the USDOC issues a preliminary affirmative determination in an agriculture/aquaculture case, the CBP detects sudden changes in declared values, claimed country of origin, or declared classification, the CBP is mandated to increase the importer's continuous bond.  The CBP will continue to monitor AD and CVD cases for all commodities.  If the CBP determines any comparable risk with other commodities, a similar review of bond coverage will be performed.

77. Certain aspects of the AD and CVD system challenged in the WTO were resolved during the period under review.  The challenge of the Anti-Dumping Act of 1916 (anti-dumping provisions of the Revenue Act of 1916) resulted in an Appellate Body report recommending that the United States bring the 1916 Act into conformity with its WTO obligations.
  On 3 December 2004, legislation repealing the 1916 Act, the Miscellaneous Trade and Technical Correction Act of 2004 (P.L. No. 108-429), was signed by the President.
  The repeal does not affect actions under the 1916 Act started before the enactment of the 2004 Act and pending on such date.
78. Eleven WTO Members challenged the CDSOA and in January 2003 the Appellate Body affirmed a Panel's findings that certain aspects of the CDSOA were not consistent with multilateral rules.
  The "reasonable period of time" for implementation was determined by arbitration to expire on 27 December 2003.
  In June 2003, legislation to bring the CDSOA into conformity with U.S. WTO obligations was introduced in the U.S. Senate (S. 1299).  In January 2004, eight complaining parties requested WTO authorization to retaliate, while three agreed to extend the implementation period to 27 December 2004.  In August 2004, the Arbitrators determined that each complainant could retaliate, on a yearly basis, covering the total value of trade not exceeding 72% of the amount of disbursements under the CDSOA of duties paid on imports from each party.
79. In January 2005, three parties announced that they had reached an understanding with the United States and would not at that stage request authorization from the DSB to suspend obligations.
  In April 2005, the EU notified the DSB that it was suspending, as of 1 May 2005, the application of concessions and related obligations under GATT 1994 on imports of certain products originating in the United States.  For the first year, an ad valorem additional duty of 15% would be imposed on these products, and the EU noted that the suspension represented 72% of US$38.63 million collected from EU exports and disbursed to U.S. companies in the distribution under the CDSOA Annual Report.
  The EU issued Council Regulation (EC) No. 673/2005 of 25 April 2005 to implement these measures.
  In its May 2005 implementation report, the United States noted that in March 2004, a bill to repeal the CDSOA had been introduced in the House of Representatives (H.R. 3933), that in February 2005, the U.S. Administration had proposed repeal of the CDSOA in its budget proposal for FY 2006, and that in March 2005 a bill that would repeal the CDSOA had been introduced in the House of Representatives (H.R. 1121).
  Legislation to repeal the CDSOA was approved by both the House of Representatives and the Senate;  however, the United States notified to the WTO in January 2006 that, because the Senate modified the legislation after it was approved by the House of Representatives (on an unrelated provision), the House would need to vote on the modified legislation before it could be presented to the President.

80. In the context of the Negotiating Group on Rules (NGR), the United States has noted that it considers trade remedies as an integral part of the current rules-based international trading system.
  The United States has suggested issues under the AD and SCM Agreements that may be appropriate for clarification and improvement as part of the negotiations.
  For example, in February 2005, the United States presented a communication stating the need for clarifications and improvements to the AD and SCM Agreements with regard to the problem of evasion of AD and CV measures through circumvention.

(b) Anti-dumping

81. After an increase in 2001, in response to petitions in particular from the steel industry, the number of AD investigation initiations decreased considerably in 2002 and stabilized in 2003 (Table III.3).  The 71 investigations initiated in 2002 and 2003 covered a combined import value of some 0.2% of total U.S. imports.  In 2004, only 26 new investigations were initiated;  two new AD investigations were initiated in the first quarter of 2005.

Table III.3

Anti-dumping investigations, 1980-04

	Year
	1980-90
	1991-99
	2000
	2001
	2002
	2003
	2004

	Initiations
	418
	370
	45
	77
	34
	37
	26

	Preliminary determinations
	336
	327
	22
	61
	44
	21
	37

	Final determinations
	283
	286
	35
	34
	58
	22
	25

	Duty orders
	188
	161
	20
	30
	26
	16
	14

	Revocations
	69
	134
	57
	8
	9
	1
	12


Source:
U.S. Department of Commerce.

82. Of the 71 investigations initiated in 2002 and 2003, 38 (54% of the total) resulted in the imposition of provisional measures.  In 2004, although the number of investigations initiated was smaller, the incidence of provisional measures increased:  24 of the 26 investigations initiated resulted in the application of provisional measures;  the USITC made a preliminary negative determination of injury in one case, and the USDOC made negative preliminary and final determinations in another.  Over 2002-04, 56 new AD duty orders were issued;  41% of investigations initiated in this period led to final duty orders, where final disposition had been determined by the end of March 2005.
83. At end 2004, AD orders were applied to imports from 44 countries, down from 48 countries in mid 2003
;  273 AD duty orders were in effect, compared with 271 in June 2003.  Of these, some 55.7% were applied on iron and steel products, 13.9% on chemicals and pharmaceuticals, and 7.7% and agricultural and forestry products;  the rest were applied on imports of a number of industries, including minerals and metals, machinery and equipment, textiles and clothing.  At end June 2005, 274 orders were in effect.
  Imports subject to AD investigations in FY 2002 and FY 2003 totalled US$1.1 billion, and US$1 billion.  Affirmative determinations were made on imports totalling US$330 million and US$530 million
,  representing 0.03% and 0.04% of total imports in 2002 and 2003, respectively.  The value of imports affected by AD measures between 1980 and 2003 was US$6 billion, or 0.4% of total imports.
84. In mid 2005, U.S. products were subject to some 56 anti-dumping measures, including a price undertaking in foreign markets.  The measures were adopted by 13 trading partners, but orders by China, Mexico, and India represented almost two thirds of the measures in place.  A substantial number of these AD measures were on chemicals, followed by agricultural and steel products.

85. Aspects of investigations, procedures, and findings of U.S. AD measures were challenged or continued to be active in the WTO during the period under review.  A Panel requested by Canada regarding procedural aspects of a USITC AD and CVD investigation on softwood lumber found some USITC procedures in its final threat of injury determination inconsistent with the AD and SCM Agreements.
  In late 2004, the USITC issued a new injury determination, and the USDOC amended the AD and CV duty orders.  Considering these new measures to be inconsistent with U.S. WTO obligations, in February 2005 Canada requested the establishment of a Panel and authorization to suspend concessions with respect to the United States.  The DSB referred the dispute regarding the USITC injury determination to the original Panel, composed in March 2005 in accordance with Article 21.5 of the DSU.
  The Panel found that the USITC's Section 129 injury determination was not inconsistent with the AD and SCM Agreements, and it considered that the United States had implemented the decision of the Panel, and the DSB, to bring its measure into conformity with its obligations under the AD and SCM Agreements.

86. In November 2004, the EC requested consultations with the United States with respect to Section 776 of the Tariff Act of 1930, as amended, and the particular circumstances in the determination of dumping by the USDOC in its investigation of Stainless Steel Bar from the United Kingdom.

87. The USDOC's practice of not offsetting dumping margins with negative margins of dumping (often referred to as "zeroing") in determining weighted average dumping margins was challenged in three cases during the period under review:  in April 2005 a Panel was established at the request of Japan
;  in December 2004 Thailand requested consultations
;  and in January 2005 Mexico requested consultations
.  In a previous case, regarding the final AD measure on softwood lumber from Canada, a Panel, established in January 2003, rejected some of Canada's arguments, but ruled that the USDOC's use of "zeroing" in the softwood lumber investigation was inconsistent with the AD Agreement.
  The Appellate Body upheld the Panel's findings on "zeroing" in that investigation.
  Both reports were adopted in August 2004.  It was agreed that the reasonable period of time for implementation would expire on 15 April 2005.  In May 2005, the United States informed the DSB that it had implemented the DSB's recommendations and rulings;  Canada informed the DSB that it did not consider that the United States had implemented them properly.
  Subsequently, Canada and the United States reached an understanding whereby the matter would be referred to arbitration.

88. Also on the matter of "zeroing", and in a previous case concluded during the period under review, the EC requested consultations with the United States in June 2003 with respect to, among other things, the methodology used by the USDOC for determining the dumping margin in new investigations and in administrative reviews.
  A Panel was established in March 2004, and composed in October.  In October 2005, the Panel found that the USDOC's practice of not offsetting dumping margins with negative margins of dumping in determining weighted average dumping margins in administrative reviews was not inconsistent with the AD Agreement, while the use of "zeroing" by the USDOC in original investigations was inconsistent with the AD Agreement.

(c) Countervailing duties
89. The number of CVD investigation initiations declined during the period under review.  There were only 8 initiations between 2002 and 2003, compared with 18 in 2001 (Table III.4);  some two thirds resulted in the imposition of provisional measures.  During the same period, 12 final CVD orders were issued, most corresponding to investigations initiated in 2001.  Three new investigations were initiated in 2004, regarding live swine from Canada, and PET resin (bottle-grade) from India and Thailand.
  Two duty orders were issued in 2004, regarding pre-stressed concrete steel wire strand from India, and Carbazol Violet Pigment 23, also from India.  Five duty orders were revoked in 2004 and two in the first half of 2005.

Table III.4

Countervailing duty investigations, 1980-04
	Year
	1980-90
	1991-99
	2000
	2001
	2002
	2003
	2004

	Initiations
	240
	64
	7
	18
	3
	5
	3

	Preliminary determinations
	210
	56
	0
	15
	6
	4
	4

	Final determinations
	176
	54
	7
	11
	14
	2
	1

	Duty orders
	107
	32
	6
	6
	10
	2
	2

	Revocations
	84
	66
	21
	0
	0
	0
	5


Source:
U.S. Department of Commerce.

90. Duty orders issued in 2002-04 affected imports from:  Brazil, Canada, France, Germany, Hungary, India, Indonesia, Italy, Korea, the Netherlands, South Africa, Thailand, and the United Kingdom.  Overall, there were 55 final CVD orders in place as of 30 June 2005, two less than reported in the previous U.S. review;  almost half involved an EU member, while Asian countries accounted for almost one third.  Two thirds of CVD orders in place related to steel products.  No new duty order was imposed in the first half of 2005.
  Imports subject to CVD investigations in FY 2002 and FY 2003 totalled US$370 million and US$410 million, affirmative determinations were made on imports totalling US$210 million and US$390 million.

91. Certain aspects of investigation and determination procedures of U.S. CV measures have been challenged by U.S. trading partners in the WTO.  They include challenges to the USDOC's "change-in-ownership" methodologies in cases of CVD duties applied with respect to pre-privatization subsidies.  The Appellate Body, upholding some panel findings, recommended that the DSB request the United States to bring its "same person" methodology into conformity with the SCM Agreement.
  In June 2003, the USDOC modified the manner in which it analyses whether a subsidized, government-owned company remained subsidized after it was "privatized".
  In October 2003, the USDOC issued final revised determinations for each of the 12 CV determinations that were at issue.  The EC considered unsatisfactory the measures taken by the United States and requested the establishment of a Panel, which was conformed in October 2004.
92. In a July 2003 complaint by Korea concerning USDOC preliminary and final subsidy determinations and USITC preliminary injury and subsequent determination in CVD investigations on dynamic random access memory semiconductors, the Panel found an aspect of the USITC's final injury determination inconsistent with Article 15.5 of the SCM Agreement, and found USDOC's subsidy determination to be inconsistent with the SCM Agreement, but rejected or decided not to address most of Korea's other claims.
  In March 2005, both the United States and Korea appealed certain issues of law and legal interpretations developed by the Panel.
  On 27 June 2005, the Appellate Body issued its report and reversed the Panel's findings with respect to USDOC's subsidy determination.
  In November 2005, the United States and Korea notified the DSB that the implementation period would expire on 8 March 2006.
  In April 2004, Canada requested consultations with the United States concerning the review of the CVD order on certain softwood lumber products from Canada.
  The case is at the consultation stage (October 2005).

(d) Suspension agreements

93. AD and CVD investigations may be suspended, under some circumstances, based on an agreement with the exporter to eliminate the injurious effect.  Under suspension agreements, exporters accounting for substantially all of the imports of the merchandise under investigation, or in the case of a subsidy, the Government alleged to be providing the subsidy, agree to eliminate the subsidy or dumping, to completely offset the net subsidy, or to cease exports of the merchandise to the United States through export limits or price undertakings by firms.  An agreement with a WTO Member to suspend an AD investigation may involve only price undertakings;  agreements with respect to CVD investigations may also involve quantitative restrictions.

94. As at 31 December 2004, six suspension agreements were in place with Mexico, the Russian Federation, and Ukraine;  four of the agreements relate to steel;  they all refer to AD investigations.
 Two of the six agreements involve price undertakings (with Mexico and the Russian Federation) and four involve export limits (with the Russian Federation and Ukraine).  During the period under review, three suspension agreements were terminated, relating to hot-rolled flat-rolled carbon-quality steel products from Brazil (countervailing measure);  and cut to length carbon steel plate from China and South Africa (anti-dumping measures);  no new suspension agreements were entered into by the United States during the period under review.

(e) Administrative reviews

95. Administrative reviews of AD and CV duty orders are conducted to determine the amount of duty to be finally assessed on imports during the review period, and to re-calculate the amount of net countervailable subsidy or dumping margin for merchandise under the outstanding CV or AD duty order, to establish the deposit rate for ensuing periods.  Administrative reviews may be requested by interested parties every 12 months.  If no review is requested for a particular 12-month period, final duties are assessed in the amount deposited for that period.  In 2002 and 2003, 146 administrative reviews were completed of AD duties and 17 of CV orders.

(f) Sunset reviews

96. Section 751 (c) of the U.S. Tariff Act of 1930, as amended by the URAA, require that the USDOC and the USITC conduct sunset reviews no later than five years after an AD or CV duty order is issued, to determine whether its revocation would be likely to lead to continuation or recurrence of dumping or countervailable subsidies (USDOC) and of material injury to the industry (USITC).  Sunset reviews are order-specific (country- and product-specific).  Suspension agreements are also subject to sunset review.
  The policies for USDOC's conduct of sunset reviews are contained in the USDOC's Sunset Policy Bulletin (SPB), which provides guidance on methodological or analytical issues not explicitly addressed by statutes and regulations.
  The United States treats as de minimis any countervailable subsidy or AD margin rate that is less than 0.5%, which is also the de minimis rate for administrative reviews;  for initial investigations the rates are 1% for CVDs (2% for developing countries) and 2% for AD duties (3%).

97. The determination of likelihood of continuation or recurrence of dumping in case of revocation is made on an order-wide basis, considering the weighted-average dumping margins determined in the investigation and subsequent reviews.  Under the SPB, the USDOC will normally determine the revocation of an AD order where dumping was eliminated after issuance of the order, and import volumes remained steady or increased;  continued margins of dumping at any level would lead to a finding of likelihood of continuation or recurrence of dumping.  In the case of CVDs, the likelihood determination is based on the net countervailable subsidy determined in the investigation and subsequent reviews, and whether any change in the programme that gave rise to the net countervailable subsidy determined in the investigation and subsequent reviews has occurred that is likely to affect that subsidy.
98. All AD and CV duty orders in existence on 1 January 1995 were reviewed starting July 1998, at the initiation of a three-year transition period finalized on 30 June 2001.  These reviews are called First Round Transition Reviews.  All 309 reviews were initiated before 31 December 1999 and completed by 2001;  146 orders were revoked and 163 continued.
  Orders issued after 1 January 1995 are reviewed five years after they become effective.

99. From January 2000 to June 2005, 207 sunset reviews were initiated;  of the 133 that had been completed by 31 August 2005, 57 orders were revoked and 76 were continued.  Products for which duties were revoked include iron and steel, textile and apparel and agricultural goods.  Duties were continued on iron and steel, chemical, industrial textiles, and agricultural products.

100. Some U.S. sunset review procedures and regulations have been challenged in the WTO.  In a case dealing with an EC complaint regarding the sunset review of CVD orders on certain steel products from Germany, the Panel and the Appellate Body found that the United States had failed to make the proper determination of the likelihood of continuation or recurrence of subsidization.
  In April 2004, the United States informed the DSB that it had revoked the CVD order at issue.
  In a January 2002 challenge by Japan of the final determinations of the sunset review concerning corrosion-resistant carbon steel flat products, the Panel upheld all aspects of the determination that Japan challenged;  the Appellate Body upheld most of the Panel's findings, but determined that the SPB can be challenged in WTO dispute settlement.

101. In a complaint by Argentina regarding the final determinations in sunset reviews of imports of oil country tubular goods, the Panel found that certain U.S. provisions regarding waivers in sunset reviews and certain provisions of the SPB were inconsistent with U.S. obligations under the ADA, but that standards used by the USITC for the likelihood of continuation or recurrence of injury determinations in sunset reviews were not inconsistent with the ADA.  The Appellate Body reversed the Panel's finding against the SPB and upheld the other findings.
  In September 2004, a Panel was established to consider Mexico's challenge to the sunset review of AD measures on oil country tubular goods.
  The Panel found that the USDOC's and USITC's determinations were consistent with the ADA on all the grounds raised by Mexico, but determined that the SPB established an "irrebuttable presumption" of likelihood of continuation or recurrence of dumping and, as such, was inconsistent with the AD Agreement.
  In November 2005, the Appellate Body circulated its report, which reversed the panel's find on the latter point.
  
(v) Safeguards

(a) Global safeguards

102. Global safeguard legislation is contained in Sections 201-204 of the U.S. Trade Act of 1974, as amended by the URAA.  Under Section 201(Global Safeguard Investigations), domestic industries seriously injured or threatened with serious injury by increased imports may petition the USITC for import relief.  The USITC determines whether an article is being imported in such increased quantities that it is a substantial cause of serious injury, or threat thereof, to the U.S. industry producing a like or directly competitive article.  If the USITC makes an affirmative determination, it recommends to the President relief that would address the serious injury or threat thereof, and facilitate the adjustment of the domestic industry to import competition.  The President makes the final decision whether to provide relief and the form and amount of relief within 60 days.  Since a safeguard measure requires Presidential action, an affirmative determination of injury is a necessary but not sufficient condition for its application.

103. Safeguard measures may be applied for a period of four years, renewable for another four.  In practice, however, the United States has applied safeguard measures for a maximum of three years.  Under U.S. law, safeguard measures may include tariffs, quantitative restrictions, or tariff quotas, import licensing, and other measures as listed in Section 203 of the Trade Act of 1974.  The maximum applicable tariff is limited by law to no more than 50% ad valorem above the rate existing at the time the action is taken;  quantitative restrictions must not limit imports to less than their average level in the last three years that the President finds representative of U.S. imports from that country.
  NAFTA countries are excluded from the application of safeguard measures, unless they individually account for a substantial share of total imports, and it is shown that they make an important contribution to serious injury.

104. Since 1998, the United States has made use of quantitative restrictions and tariff increases once, of tariff quotas twice, and of a combination of tariff rate quotas and increased duties in another.  No new section 201 cases have been initiated during the period under review;  the last global safeguard investigation (steel products) dates from 2001.  The safeguard measures applied in the four investigations initiated between 1998 and 2001 had expired or been terminated by end 2003.

105. The United States notified to the WTO the termination on 5 December 2003, of the safeguard measures on ten steel products applied since March 2002, over a year ahead of expiry and pursuant to Presidential Proclamation No. 7,741 of 4 December 2003.
  These measures consisted of tariffs or a tariff rate quota applied to imports from all countries, except Israel, Jordan, Canada and Mexico, and developing countries with a market share of less than 3% for each product.  The measures had been challenged in the WTO;  a Panel Report issued in July 2003 concluded that the safeguard measures were inconsistent with WTO rules.
  The Appellate Body upheld some of the Panel's conclusions.

106. A December 2003 Presidential proclamation continued the Steel Monitoring and Analysis (SIMA) system established in 2002 until the earlier of 21 March 2005, or such time as the Secretary established a replacement programme.
  However, in March 2005, the USDOC issued an interim final rule extending the SIMA system for an additional four years, until 21 March 2009.
  The interim final rule also modified the SIMA's product coverage to cover all basic steel mill products, while certain downstream steel products were removed from the system and the licensing requirements.  For those basic steel mill products already covered, licensing requirements continued uninterrupted following publication of the interim final rule in the Federal Register;  for basic steel mill products not previously covered, licensing requirements apply as from 9 June 2005.  Licensing requirements for downstream steel products removed from the SIMA applied until the same date.  The authorities indicate that SIMA is an automatic, web-based licensing system and that licences are provided at no charge.

(b) Special safeguards
107. The USITC is also responsible for some country or region-specific safeguard investigations (special safeguards).  Under section 421 of the Trade Act of 1974, the USITC conducts "China safeguard investigations" to determine (following Section 16.1 of Part I of the Protocol on the Accession of the People's Republic of China to the WTO) whether a product from China is being imported into the United States in such increased quantities or under such conditions as to cause or threaten to cause market disruption to the domestic producers of like or directly competitive products.  If the USITC makes an affirmative determination, it proposes a remedy, and sends its report to the President, who makes the final remedy decision.  These safeguard investigations may be conducted on any product, including textiles and clothing.

108. As at mid 2005, five section 421 investigations had been initiated by the USITC, with respect to pedestal actuators;  steel wire garment hangers;  brake drums and rotors;  ductile iron waterworks fittings;  and innersprings  Two led to a negative determination by the USITC;  after each of the three affirmative USITC determinations, the United States requested consultations with China pursuant to Article 16.1 of China's Protocol of Accession, and notified these requests to the WTO Committee on Safeguards.
  However, in each case, the President determined that provision of import relief was not in the national economic interest of the United States.
109. The Report of the Working Party on the Accession of China provides for a specific safeguard mechanism for textiles and clothing until 31 December 2008.  Under Paragraph 242 of the Working Party Report, the United States and other WTO Members may request consultations with China with a view to easing or avoiding market disruption.  The Committee for the Implementation of Textile Agreements (CITA), an interagency group chaired by the USDOC, is responsible for matters affecting textile trade policy and supervising the implementation of all textile trade agreements.  The USDOC's Office of Textiles and Apparel (OTEXA) provides the staff support for the CITA, monitors all agreements, and provides economic analysis and relevant data upon which the CITA relies in taking action.
 

110. The procedures followed by the CITA were published in the Federal Register in May 2003.
  The CITA publishes notices in the Federal Register seeking public comments regarding each product subject to safeguard proceedings.  If the CITA makes an affirmative determination that Chinese origin textile and apparel imports are contributing to the disruption of the U.S. market, it requests consultations with China with a view to easing or avoiding such market disruption.
  A quota is imposed to limit U.S. imports of the product on the date such consultations are requested.  The quantitative limit ends on 31 December of the year in which consultations were requested, or where three or fewer months remained in the year at the time of the request for consultations, 12 months after the request;  they may not remain in effect beyond one year, without reapplication, unless otherwise agreed between the United States and China.  Reapplication may only take place if the CITA makes a new affirmative determination.  The quantitative limits are 7.5% (6% for wool products) above the amount of Chinese origin textile and apparel products subject to the request for consultations entered into the United States during the first 12 months of the most recent 14 months preceding the month in which the request for consultations was made.
  The CITA may initiate investigations at the petition of the industry, or on its own initiative.
111. In the first ten months of 2005, CITA made determinations of market disruption and/or threat of market disruption under the China textile safeguard mechanism, and imposed quotas on Chinese origin imports of nine textile and apparel categories, corresponding to 16 "products".
  The value of Chinese imports of these nine categories totalled some US$1.8 billion in 2004, compared with US$930 million for the four categories (including three merged product categories) subject to China textile safeguards in 2003 and 2004.

112. The United States reached a bilateral understanding with China in November 2005 to limit Chinese exports of textiles and apparel (Memorandum of Understanding Between the Governments of the United States of America and the People's Republic of China Concerning Trade in Textile and Apparel Products).  The MOU resulted from negotiations under paragraph 242 of the Report of the Working Party on the Accession of China.  The  MOU goes into effect on 1 January 2006, when the quotas introduced in 2005 expire, and ends on 31 December 2008.  The understanding places increasing yearly quotas on 34 products, corresponding to 21 merged categories.
  It also contains carryover and carryforward provisions.  The U.S. authorities consider that the MOU's broad product coverage and three-year lifespan will allow private-sector stakeholders to plan in a more stable and predictable environment.
  An electronic visa system will be put in place to facilitate the implementation of the MOU.
  A Memorandum of Understanding was subscribed in November 2005 with an agreed level of restraint for socks for the 1 November 2005-31 December 2005 period.

(vi) Quantitative restrictions and controls

113. Most U.S. quantitative restrictions and controls on imports are designed to ensure national security, safeguard consumer health, or protect public morals or the environment.  These restrictions and controls are implemented through licensing requirements for fish and wildlife, narcotic drugs, alcoholic beverages, tobacco, firearms, explosives, and nuclear facilities.

114. The United States bans imports from certain countries for foreign policy purposes.  Most imports from Cuba, the Democratic People's Republic of Korea, Iran, Myanmar, and Sudan are subject to bans or approval requirements.
  The Office of Foreign Assets Control of the Department of the Treasury is responsible for administering these measures.

115. In general, imports of natural gas or liquefied natural gas are authorized only if they are consistent with the public interest.
  One exception relates to gas from U.S. free-trade agreement partners.  In this case, import authorizations are granted "without modification or delay".
  The Department of Energy is responsible for authorizing imports of natural gas or liquefied natural gas into the United States.

116. Quantitative restrictions on imports are in place for commercial purposes mainly in the textiles and clothing sector.  However, with the elimination of bilateral quotas on imports from WTO Members in January 2005 as part of the implementation of the WTO Agreement on Textiles and Clothing, the number of countries facing quantitative restrictions on their textile and clothing exports to the United States has fallen sharply.  In the first half of 2005, textile and clothing quotas applied to four countries (Belarus, China, Ukraine, and Viet Nam), compared with 45 countries in June 2003.
  Textile and clothing quotas are applied to China (see section (v)(b) above), and to non-WTO Members under bilateral agreements between the United States and these countries.

(vii) Standards and technical regulations

(a) WTO participation and preferential trade agreements

117. Title IV of the Trade Agreements Act of 1979 as amended provides the legal basis on which the WTO Agreement on Technical Barriers to Trade (TBT Agreement) is implemented in the United States.
  The U.S. enquiry point and notification authority under the TBT Agreement is the National Center for Standards and Certification Information of the National Institute of Standards and Technology (NIST).

118. The United States made 78 notifications under the TBT Agreement between July 2003 and June 2005.
  The largest number of notifications were from the Environmental Protection Agency (25 notifications), the Food and Drug Administration (21), and the Department of Transportation (18).  None of the notifications related to proposed sub-federal measures.  The authorities note that procedures are in place to notify such measures but that none have been identified.

119. Since its last Trade Policy Review, the United States has notified to the WTO one mutual recognition agreement, relating to certificates of conformity for marine equipment from the European Union.

120. Between July 2003 and July 2005, several WTO Members raised trade concerns in the Committee on Technical Barriers to Trade regarding a U.S. safety standard for refillable lighters, the Bioterrorism Act, and the country-of-origin labelling programme authorized by the 2002 Farm Act (see below).

121. All of the U.S. free-trade agreements that entered into force between mid 2003 and mid 2005 (Australia, Chile, and Singapore) contain provisions on technical barriers to trade (Table AIII.4).
(b) Technical regulations

122. There are two main documents with information on the federal Government's regulatory programme.  The Unified Regulatory Agenda summarizes the regulations (including technical regulations and standards and phytosanitary measures) that each agency expects to issue during the next six months.  The Regulatory Plan lists regulatory priorities and contains additional details about the most important regulations that agencies expect to adopt in the coming year.

123. In developing a rule, federal government agencies must follow the procedures established by the Administrative Procedure Act.
  The term "rule" encompasses technical regulations (and sanitary and phytosanitary measures).  Under the Act, an agency must publish a notice of proposed rulemaking, provide interested persons (regardless of nationality) an opportunity for comment, and publish a notice of final rulemaking at least 30 days before the effective date of the rule.  The notice of final rulemaking must respond to all substantive comments received.  Agencies may also seek general comments on an issue prior to formulating a specific regulatory proposal.  This is done through an advance notice of proposed rulemaking.  Rulemaking notices are published in the Federal Register;  final rules are indexed and published in the consolidated Code of Federal Regulations.

124. Title IV of the Trade Agreements Act of 1979 as amended prohibits federal government agencies from using standards, technical regulations, or conformity assessment procedures as unnecessary obstacles to trade.
  Standards-related activities are not deemed to constitute an obstacle to trade "if the demonstrable purpose of the standards-related activity is to achieve a legitimate domestic objective, including ... the protection of legitimate health or safety, essential security, environmental, or consumer interests, and if such activity does not operate to exclude imported products which fully meet the objectives of such activity".

125. Executive Order 12866 of September 1993 requires the Office of Management and Budget (OMB) to review all "significant" rules by federal government agencies (excluding independent regulatory agencies) prior to their publication in the Federal Register as proposed or final rules.  Significant rules are defined as having an annual effect on the economy of US$100 million or more, or adversely affecting "in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities".
  To this end, agencies must submit to OMB's Office of Information and Regulatory Affairs an assessment of the benefits and costs of the proposed rule and of "potentially effective and reasonably feasible" alternatives.  The Regulatory Flexibility Act requires federal government agencies to analyse the anticipated effects of a proposed rule on small entities and identify alternative approaches unless they certify that the rule will not have a "significant economic impact on a substantial number of small entities".

126. Under the Final Information Quality Bulletin for Peer Review, which became effective in June 2005, scientific findings that represent the official position of a federal government agency and that could eventually serve as the basis for the formulation and adoption of a technical regulation are subject to peer review.
  The Bulletin establishes special peer review procedures for "highly influential scientific assessments", defined as scientific assessments that "could have a potential impact of more than US$500 million in any year", for example through the costs or benefits of a regulation adopted on the basis of such assessment.
  Each agency must submit to OMB an annual report with a summary of the peer reviews conducted.  Various types of information are exempted from the requirement to undergo peer review, including health and safety information whose release cannot be delayed.

127. Interested persons, including foreigners, can petition for the issuance, amendment, or repeal of a rule.  Although federal government agencies act on such petitions at their discretion, they must respond to all.  Under the Congressional Review Act, Congress may overturn a rule.
  In addition, all rules may be judicially reviewed.

128. Technical regulations may also be adopted by the States in their areas of competence, including all areas not expressly pre-empted by federal legislation.  States may delegate their regulatory authority to regional, local, or municipal governments.  The U.S. authorities have indicated that they are unaware of any State that does not have in place the necessary infrastructure to fulfil the transparency and other obligations under the WTO TBT Agreement.

129. The U.S. authorities have indicated that the U.S. Government does not maintain centralized statistics on the extent to which U.S. technical regulations are based on international standards.

130. A number of technical regulations establish requirements for the labelling of goods.  For example, under the Tariff Act of 1930, imported items must be conspicuously and indelibly marked in English to indicate to their "ultimate purchaser" their country of origin.
  Exceptions to this requirement include articles that cannot be marked or for which the cost of marking would be "economically prohibitive".  Also exempt are items that were "imported in substantial quantities during the five-year period immediately preceding 1 January 1937, and were not required during such period to be marked to indicate their origin".
  These include vegetables, fruits, nuts, berries, animals, fish, and birds.
  However, the "immediate containers" of these products must have country-of-origin labels.

131. Regulations issued under the Federal Meat Inspection Act and the Poultry Products Inspection Act require that the country of origin appear in English on the immediate containers of all meat and poultry products entering the United States.
  When imported bulk meat or poultry products are processed in the United States, the processed product or its container does not need to be labelled.

132. Under the 2002 Farm Act, retailers must notify their customers of the country of origin of beef, lamb, pork, fish, shellfish, perishable agricultural commodities and, from September 2004, peanuts.  Commodities that are ingredients in processed food are exempt.  The Act specifies the criteria that commodities must meet to bear a "United States" label.

133. The 2004 Appropriations Act delayed until September 2006 the application of the labelling requirement in the 2002 Farm Act for all commodities except fish and shellfish.  The Department of Agriculture issued an interim final rule for the country-of-origin labelling programme for fish and shellfish in September 2004.
  The rule became effective in April 2005.  The Department of Agriculture estimates that total first-year costs related to the implementation of the interim final rule will be US$89 million, of which US$44.6 million would be for record-keeping and related costs.
  Record-keeping costs in subsequent years were estimated at US$24.4 million.  According to the WTO notification of the interim final rule, the objective of the country-of-origin labelling programme is prevention of deceptive practices.
  Two WTO Members have raised concerns in the TBT Committee in respect of the programme.

134. The American Automobile Labeling Act requires that new passenger cars, pickup trucks, vans, and sport utility vehicles have labels specifying the percentage value of their U.S. and Canadian parts content, the country where they were assembled, and the countries of origin of their engine and transmission.

135. Textiles must be labelled to show their country of origin in accordance with the Textile Fiber Products Identification Act.

136. The Agricultural Marketing Agreement Act of 1937 requires that imported commodities meet the same or comparable grade, size, quality, and maturity requirements as those established for domestic products under federal marketing orders (Chapter IV(2)).

(c) Standards

137. Compliance with standards is not a legal requirement, but in practice the U.S. market often provides strong incentives for imported and domestic products to meet certain standards.  Under the Trade Agreements Act of 1979, federal government agencies are required to "take into consideration" international standards when developing standards, and if appropriate, to base the standards on international standards.
  The recognized exceptions that justify a departure from an international standard include national security requirements;  prevention of deceptive practices;  protection of human health or safety, animal or plant life or health, or the environment;  fundamental climatic or other geographical factors;  and fundamental technological problems.
  The Act defines an international standard as any standard that is promulgated by an organization "the membership of which is open to representatives, whether public or private, of the United States and at least all [WTO] Members and that is engaged in international standards-related activities".

138. Title IV of the Trade Agreements Act of 1979 also calls upon the U.S. President to "take such reasonable measures as may be available to promote the observance by State agencies and private persons, in carrying out standards-related activities, of requirements equivalent to those imposed on federal agencies, and of procedures that provide for notification, participation, and publication with respect to such activities".

139. The National Technology Transfer and Advancement Act of 1995 directs federal government agencies to adopt "voluntary consensus standards" in lieu of government-developed standards as a means to carry out policy objectives, except when doing so would be inconsistent with the law or otherwise impractical.
  Voluntary consensus standards are standards developed by domestic or international organizations using agreed-upon procedures.  Such procedures must meet criteria for openness, balance, and due process, and must provide for an appeal process.  Voluntary consensus standards need not be adopted by unanimity, but rather by "general agreement".
  The Act further directs federal government agencies to participate in the development of voluntary consensus standards.

140. According to OMB Circular A-119, the heads of federal government agencies must provide OMB (through NIST) with the reasons for using government standards rather than voluntary consensus standards.  Agencies must also submit information on their participation in the development of voluntary consensus standards.  NIST prepares an annual report based on this information.
  According to the latest report, at least 72 government-developed standards were being used by 25 federal government agencies in fiscal year 2003.
  At the same time, federal agencies have adopted nearly 2,500 private-sector standards, which include voluntary consensus standards.  In fiscal year 2003, federal government agencies substituted 185 private-sector standards for government-developed standards.

141. The American National Standards Institute (ANSI) is a private, non-profit organization that brings together businesses, professional societies and trade associations, standards-development organizations, government agencies, and consumer and labour representatives.
  ANSI is responsible for coordinating the voluntary consensus standards system.  It accredits organizations whose standards development process meets ANSI requirements:  there are some 270 accredited organizations.
142. ANSI is the U.S. member body to the International Accreditation Forum, International Organization for Standardization, International Electrotechnical Commission, Pacific Area Standards Congress, and the Pan American Standards Commission.  ANSI indicated its adherence to the WTO TBT Code of Good Practice for the Preparation, Adoption, and Application of Standards on behalf of the standards organizations it has accredited.

143. In September 2005, the United States and the EC reached agreement on wine-making practices and labeling of wine, aimed at facilitating bilateral trade in wine.  The agreement provides for:  (a) recognition of existing current wine-making practices;  (b) a consultative process for accepting new wine-making practices;  (c) the United States limiting the use of certain semi-generic terms in the U.S. market;  (d) the EU allowing under specified conditions for the use of certain regulated terms on U.S. wine exported to the EU;  (e) recognizing certain names of origin in each other’s market;  (f) simplifying certification requirements;  and (g) defining parameters for optional labeling elements of U.S. wines sold in the EU market.  The agreement also provides for a second phase of negotiations to address other outstanding U.S.-EU wine trade issues.

(d) Conformity assessment

144. Recognition of the results of conformity assessment rests with the U.S. regulator concerned.

145. The United States relies on a broad range of instruments to assess the conformity of domestic and imported products with technical regulations.  The most common is supplier's self-declaration of conformity.  Alternatively, regulators may rely on independent (mostly private) testing and certification bodies.  Bodies fulfilling the criteria specified by the regulator, regardless of their location, are accredited or otherwise recognized to perform conformity assessment of U.S. technical regulations.  Conformity assessment may also be done directly by federal government agencies, or by state and local governments.

146. The U.S. authorities have indicated that there are no centralized data on the extent to which U.S. regulators have recognized foreign regulations or the results of conformity assessment procedures performed abroad.
  Five notifications have been submitted to the WTO concerning agreements involving the acceptance by the United States of foreign conformity assessments of U.S. regulations (see above).

(viii) Sanitary and phytosanitary measures

(a) Participation in WTO and preferential agreements

147. The United States made 345 notifications under the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) between July 2003 and July 2005.  The U.S. enquiry point under the Agreement is the Office of Food Safety and Technical Services in the Foreign Agricultural Service of the Department of Agriculture.

148. WTO Members have raised concerns in the WTO SPS Committee regarding certain U.S. SPS measures (Table III.5).  None of the concerns raised have been followed by formal dispute settlement.

149. SPS provisions are contained in two of the three U.S. free-trade agreements that entered into force between mid 2003 and mid 2005 (Australia, Chile, and Singapore).  The provisions, in the agreements with Australia and Chile, are broadly similar.  One of their objectives is to enhance the parties' implementation of the WTO SPS Agreement.  Both agreements call for the establishment of a Committee on Sanitary and Phytosanitary Matters.  Disputes related to SPS measures are not subject to dispute settlement under either free-trade agreement.  The FTA with Singapore does not contain specific SPS provisions.

Table III.5
Trade concerns raised regarding U.S. SPS measures, 2005a
	Measure
	Relevant notification or source documentb
	Date raised
	Solution

	Suspension of imports of Ya pears from China
	G/SPS/R/36
	March 2005
	Not reported

	Import measures applied to potted plants from the European Union
	G/SPS/R/36
	July 2001, March and June 2005
	Not reported

	Prohibition on the use of materials derived from cattle in human food;  record keeping requirement for manufacturers of human food and cosmetics containing material from cattle
	G/SPS/N/USA/933-934
	October 2004
	Not reported

	Suspension of France's eligibility to export meat and meat products
	G/SPS/R/35
	March, June, October 2004
	Resolved

	Prohibition on the use of "specified risk materials" for human food and requirements for the disposition of non-ambulatory disabled cattle
	G/SPS/N/USA/844
	March 2004
	Not reported

	Measures applied to imports of citrus fruit from North-western Argentina
	G/SPS/R/25
	November 1999, June 2000, July and October 2001, March 2004
	Resolved

	Import requirements for Chinese penjing in growing media
	G/SPS/N/USA/431 and 431/Add.1
	November 2002, March 2004
	Not reported

	Implementation of the international standard "Guidelines for Regulating Wood Packing Material in International Trade"
	G/SPS/N/USA/705
	October 2003
	Not reported

	Restrictions on pigmeat
	G/SPS/N/USA/214/Add.1
	March 2002, October 2003
	Not reported


a
Covers concerns raised, addressed, or resolved between mid 2003 and mid 2005.

b
Only most recent source document is cited.

Source:
WTO Secretariat.

(b) Legal and institutional framework

150. SPS measures are subject to the same administrative rulemaking procedures as technical regulations (see section (vii)(b) above).  In addition to the legislation listed in that section, the establishment of sanitary and phytosanitary measures is governed by the Federal Food, Drug, and Cosmetic Act;  the Public Health Service Act;  the Food Quality Protection Act;  the Animal Health Protection Act;  the Federal Plant Protection Act;  the Federal Insecticide, Fungicide, and Rodenticide Act;  and the Toxic Substances Control Act.

151. Four agencies share responsibility for implementing these laws:  the Food and Drug Administration (FDA) of the Department of Health and Human Services;  the Food Safety and Inspection Service (FSIS) and the Animal and Plant Health Inspection Service (APHIS) of the Department of Agriculture;  and the Environmental Protection Agency (EPA).

152. APHIS regulates imports of plants, animals, and their products into the United States.  Following the enactment of the Homeland Security Act of 2002, the functions traditionally carried out by APHIS at U.S. ports of entry were transferred to Customs and Border Protection.

153. APHIS develops import regulations on the basis of risk assessment, which takes into account the product and its place of origin.  APHIS has published guidelines for pest-risk assessment, which follow those by the International Plant Protection Convention (IPPC) and the North American Plant Protection Organization.
  According to the U.S. authorities, APHIS applies the concept of regionalization where appropriate in its evaluations, and reflects the IPPC standard on requirements for the establishment of pest-free areas to evaluate requests for such areas.  The requirements for recognizing a pest-free area for fruits and vegetables are contained in the Code of Federal Regulations.
  No specific guidelines exist regarding pest-free areas for grains, nursery stock, or lumber.

154. APHIS has published guidelines for assessing the disease risk of imports of animals and animal products.
  These follow risk analysis guidelines established by the World Organization for Animal Health.  APHIS' general policy is to evaluate hazards based on "the disease risk associated with the region from which [animals and animal products] are exported, rather than on 'disease free' or 'non-disease free' statuses determined on a country-by-country basis".
  In this context, APHIS has developed guidelines for evaluating and recognizing regions within or straddling other countries as being safe sources for imports.
  The evaluation process usually involves visits by APHIS officials to relevant areas.  APHIS makes available a list of countries or areas that it recognizes as free of specific livestock and poultry diseases.

155. In general, imports of plants, animals, and their products require an import permit issued by APHIS.  The permit outlines the conditions of entry for the product.  Importers can submit applications for permits online via the Import Authorization System.
  Importers may also use this system to check the status of an existing application and to submit changes.

156. The process from APHIS' determination to assess the risk presented by imports of a particular product to the issuance of an import licence can take several years, depending on the quality of the data received for the risk assessment, among other factors.
  In most cases, the process also involves the promulgation of a rule in conformity with the Administrative Procedure Act and other laws (see section (vii)(b) above).  Once the regulations allow imports of a product from a particular area, APHIS issues import permits without the need to carry out additional risk assessments for a particular shipment.

157. FSIS has specific responsibility for the safety of meat, poultry, and egg products.  Meat, poultry, and egg products imported into the United States must meet all U.S. food safety requirements.  Upon request, FSIS evaluates whether a country's regulatory system for meat, poultry, or egg products attains the same level of protection as the United States.  To this end, FSIS reviews the pertinent laws and regulations, and conducts on-site audits.  If the country's regulatory system is deemed equivalent, U.S. regulations are amended accordingly.
  FSIS has published the process whereby it assesses the equivalence of foreign meat and poultry regulatory systems.
  The same process is used to determine the equivalence of a country's egg products inspection system.  To ensure continued compliance with U.S. safety standards, FSIS conducts periodic audits of foreign meat, poultry, or egg products inspection systems and periodically inspects imported products at U.S. ports of entry.

158. The United States has recognized 34 foreign systems as equivalent to the U.S. meat, poultry, and/or egg products regulatory systems.
  Only meat, poultry, and egg products from facilities certified by the inspection service of the FSIS-recognized system can be imported into the United States.

159. The EPA is responsible for ensuring compliance with federal environmental laws and regulations in the United States.  All pesticides intended for use in the United States, including imported pesticides, must be registered with the EPA;  in addition, imports of pesticides must be notified to the EPA.  Prior to granting registration, the EPA evaluates the pesticide to ensure that it will not have unreasonable adverse effects on humans, the environment, or non-target species.  The EPA also sets limits on the amount of pesticides that may remain in or on foods ("tolerances").  Tolerances are set based on a risk assessment and are enforced by the FDA.  Under federal law, the EPA must review the safety of around 9,700 tolerances by August 2006.  The U.S. authorities noted that this is being accomplished by reviewing all existing uses of a pesticide when a new use is proposed, and by revoking tolerances for pesticide uses that have been cancelled.  The authorities also indicated that after 2006, the EPA is required to establish a system for periodic review of all pesticide registrations, with the goal of ensuring that all pesticides meet standards for safety testing and public health and environmental protection.
160. The FDA has primary responsibility for the safety of all other foods, and of veterinary drugs, and for to enforcing the Federal Food, Drug, and Cosmetic Act, and other related federal laws.

(c) The Bioterrorism Act

161. The Public Health Security and Bioterrorism Preparedness and Response Act of 2002 (Bioterrorism Act) requires that:  domestic and foreign facilities that manufacture, process, pack, and hold food for consumption in the United States register with the FDA;  the FDA receive notice prior to the entry of food that is imported or offered for import into the United States;  and that persons involved in the manufacture, distribution, and receipt of food in the United States establish and maintain records that identify the immediate previous sources and immediate subsequent recipient of that food.  The Bioterrorism Act also gave the FDA the authority to administratively detain any food for which there is credible evidence or information that the food presents a threat of serious adverse health consequences or death to humans or animals.  Since mid 2003, the FDA has promulgated various regulations to implement these requirements.

162. The registration requirement of the Bioterrorism Act can be completed online and is free of charge.
  It is required once for each facility, but the information provided must be updated if it changes.  Overseas facilities must designate a U.S. agent at the time of registration.  The agent must live or maintain a place of business in the United States and be physically present there.  Approximately 238,000 facilities have registered with the FDA.
  Of these, some 55% were overseas facilities.
163. Under the prior notice requirement of the Bioterrorism Act, all food imports must be notified to the FDA using CBP's Automated Commercial System or the FDA's Prior Notice System Interface.
  Food subject to the prior notice requirement covers some 2,076 HS tariff lines at the ten-digit level and includes dietary supplements, infant formula, beverages (including alcoholic beverages), and pet food.
  Another 868 lines corresponding to products with food and non-food uses may be subject to the prior notice requirement.  There are time limits for sending the notice of food import to the FDA, based on the mode of transportation used:  eight hours for food arriving by water, four hours by air or rail, and two hours by road.

164. The FDA carried out economic impact analyses of the Bioterrorism Act regulations prior to their entry into force, as required by federal law.
  The Secretariat was not able to ascertain the trade effects of these regulations following their entry into force, primarily because no information was available on important indicators such as the value of imports refused due to lack of compliance with them.
(d) Agricultural biotechnology

165. Agricultural biotechnology products are regulated according to their intended use and must conform with the standards set by State and Federal statutes, including the Federal Food, Drug and Cosmetic Act, the Federal Plant Protection Act, the Federal Insecticide, Fungicide, and Rodenticide Act, the Toxic Substances Control Act, and State seed certification laws.  There are no national requirements for varietal registration of new crops.

166. The agencies responsible for regulating agricultural biotechnology in the United States are APHIS, EPA, and FDA.  Under APHIS regulations, organisms and products altered or produced through modern biotechnology that are or are believed to be plant pests are subject to a permit or notification requirement prior to being imported into the United States, moving across States, or being released from an area of physical confinement into the environment.

167. The EPA regulates the distribution, sale, use, and testing of plants and microbes that produce pesticidal substances.  It establishes tolerances for residues of herbicides used on novel herbicide-tolerant crops.  It regulates micro-organisms intended for commercial use that contain or express new combinations of traits, including "intergeneric microorganisms" formed by deliberate combinations of genetic material from different taxonomic genera.

168. The FDA regulates foods and feed derived from new plant varieties.  FDA policy is based on existing food law, and requires genetically engineered foods to meet the same safety standards as other foods.  FDA treats substances intentionally added to food through genetic engineering as food additives if they are significantly different from substances currently found in food, in structure, function, or amount.  If foods derived from biotechnology differ significantly from their conventional counterparts in terms of, for example, nutritional content or potential to cause allergic reactions, this must be indicated in their label.
  The fact that food was developed using biotechnology is not required to be indicated in the label.  As at December 2005, only two foods developed through biotechnology had had to be labelled following a material change in their attributes.  The FDA has developed draft guidelines for industry on voluntary labelling of biotechnology products.

(ix) Trade-related environmental regulations

169. EPA works with the States, other federal government agencies, and foreign governments to ensure compliance with the laws governing the importation of materials that may pose a risk to human health and the environment.

170. The United States in some instances applies trade measures to enforce U.S. environmental provisions, notably those governing the use of marine resources.  The enforcement of these environmental regulations is the task of two agencies:  the Bureau of Oceans and International Environmental and Scientific Affairs of the Department of State, and the National Oceanic and Atmospheric Administration (NOAA) of the Department of Commerce.  NOAA enforces both the Marine Mammal Protection Act (MMPA), to protect marine mammals, and the Endangered Species Act (ESA), which protects all six species of sea turtles in the United States.

171. The MMPA prohibits the importation of marine mammals and their parts or products into the United States.  However, the Secretary of Commerce may issue permits allowing for the importation of living marine mammals for purposes of scientific research, enhancement, or public display.  Parts and products may be imported for the purpose of scientific research.
172. Under the MMPA yellowfin tuna from the eastern tropical Pacific can only be imported into the United states if it comes from a country with an "affirmative finding".
  Four countries have received such a finding:  Ecuador, El Salvador, Mexico, and Spain.  Tuna from these countries can only be labelled as "dolphin safe" if caught without the chase and encirclement of dolphins in the entire trip and without killing or seriously injuring any dolphins in the set in which the tuna was caught.  In December 2002, the Secretary of Commerce determined that the intentional chase and encirclement of dolphins was not having a "significant adverse impact" on any depleted dolphin stocks in the eastern tropical Pacific.
  As a result of the finding, the definition of dolphin-safe would have changed to allow tuna caught by the chase and encirclement of dolphins to be considered dolphin-safe, as long as there were no observed dolphin mortalities or serious injury.  However, several litigants filed an injunction preventing the change in definition.  The U.S. District Court for the Northern District of California overturned the Secretary's decision in August 2004.  The U.S. Government filed an appeal to reverse the Court's decision in August 2005
173. The United States prohibits imports of shrimp and shrimp products harvested with technology that may adversely affect sea turtle species.
  Exempt from the ban are products from countries that have been certified by the Department of State "as having taken certain specific measures to reduce the incidental taking of sea turtles" or as having a fishing environment that does not pose a threat to sea turtles.
  Certification takes place annually.  Shrimp harvested in cold-water regions is also exempt.  In April 2005, the Department of State certified 37 sources as meeting the requirements for export of shrimp to the United States.

174. The Pelly Amendment to the Fisherman's Protective Act of 1967 authorizes the U.S. Secretary of Commerce to certify a country as carrying out activities that diminish the effectiveness of an international fishery conservation programme.
  Certification triggers a process for the President to consider the imposition of import restrictions against that country.  No regulations have been promulgated to implement the Pelly Amendment.  The Secretary of Commerce certified Iceland under the Pelly Amendment in June 2004.
  Japan has been certified since 2000.  However, neither country has been subject to import restrictions under the Pelly Amendment.

175. The Energy Policy and Conservation Act of 1975 established car fuel economy standards for passenger automobiles and light-duty trucks.
  Compliance with the standards is measured by calculating a sales-weighted mean of the fuel economies of a given manufacturer's product line, with domestically produced and imported vehicles measured separately (two-fleet rule).  The National Highway Traffic Safety Administration published an advance notice of proposed rulemaking, in December 2003, soliciting comments on various issues relating to the structure of the fuel economy programme.
  According to the advance notice domestic manufacturers believe that the elimination of the two-fleet rule would not have a major impact on manufacturers' actions, and that the scheme might have encouraged the sourcing of non-domestic parts.  Foreign manufacturers and trade associations generally believe that the two-fleet rule is outdated and may constitute a trade barrier.

(3) Measures Directly Affecting Exports

(i) Export restrictions and controls

176. Export restrictions and controls are maintained for national security or foreign policy purposes, or to ensure sufficient domestic supply.  Exports controls can be based on U.S. domestic legislation, policy decisions or on U.S. participation in four non-binding export control regimes:  the Wassenaar Arrangement, which focuses on controls of conventional arms and dual-use exports, the Missile Technology Control Regime (MTCR), the Nuclear Suppliers Group (NSG), and the Australia Group (AG, chemical and biological non-proliferation), as well as in the context of United Nations embargoes.  The United States participates in the Chemical Weapons Convention (CWC).  Export controls are implemented through a licensing system;  they also cover re-exports. 
177. The main legal provisions on control exports are contained in the Export Administration Act (EAA) of 1979, as amended.  Although the EEA authority has expired, its provisions are carried out pursuant to Executive Order No. 13,222 of 17 August 2001 issued under the authority of the International Emergency Economic Powers Act (IEEPA), which is renewed annually.  Export controls for nuclear materials, facilities, and equipment used for civil purposes are contained in the Atomic Energy Act of 1954, as amended (AEA).  These controls are administered by the U.S. Nuclear Regulatory Commission (NRC).
178. The USDOC's Bureau of Industry and Security (BIS) is charged with formulating and implementing U.S. export control policy on dual-use items (with commercial and possible military use), software, and technology.
  The BIS issues regulations setting forth licensing policy and requirements for the export and re-export of dual-use items and related services.

179. BIS regulations governing exports of dual-use items are contained in the Export Administration Regulations (EARs).
  Items that have dual uses are listed on the Commerce Control List (CCL);  these are subject to general export prohibitions, unless allowed by an export licence or other authorization, based upon the item classification, the destination, the end-user, and the end-use.  The EARs include a country chart, which lists the reasons stated for control of a given item, and specifies whether exports of certain items to a given country require a licence.  Licences have a standard term of 24 months.  The BIS also issues Special Comprehensive Licenses (SCLs) in place of individual export licences to exporters that routinely participate in export and/or re-export transactions involving multiple destinations.  Under an SCL, exports are approved for a four-year period.  In addition, the BIS maintains "catch all" controls for items not specifically listed on the CCL but shipped to a sensitive end-use or end-user, such as a nuclear weapons programme.  Exporters in these cases must apply for a licence for all items shipped, regardless of their classification.

180. The BIS regularly updates its controls to reflect geopolitical developments.  In 2004, the BIS received licensing responsibility for exports to Iraq and Libya from the U.S. Department of the Treasury, reduced the level of controls on commercial exports to Iraq, ended licence requirements for the export of low-level items to Libya, and updated controls for Cuba and for Syria.  In June 2004, the BIS published a rule removing the licence requirements for certain items destined to Bulgaria, Estonia, Latvia, Lithuania, Romania, Slovakia, and Slovenia to reflect the accession of those countries to NATO.

181. In FY 2004, the BIS completed the review of 15,534 licence applications covering transactions valued at approximately US$15.3 billion, an increase of about 25% with respect to FY 2003, with an average processing time of 36 days.
  The, BIS approved 13,058 applications worth US$13.8 billion, returned 2,181 without action, denied 272, and revoked 23.

182. The Department of State controls the export of defence articles, services, and related technological data under the authority of the Arms Export Control Act (22 U.S.C. 2751).  These are specified on the U.S. Munitions List (USML), which was reviewed in 2004, especially in areas such as launch vehicles, guided missiles, military electronics, fire control, and spacecraft.  As part of this process, items determined to have predominantly commercial uses are moved to the CCL.  This requires Congressional approval.

183. Under the authority of the IEEPA, the Trading with the Enemy Act, the United Nations Participation Act, and other authorities, the Department of Treasury's Office of Foreign Assets Control (OFAC) administers economic and trade sanctions, and may in this capacity restrict exports to countries, entities, and individuals that are subject to such sanctions.  WTO Members that are subject to economic sanctions administered by OFAC are Cuba and Myanmar.  The specific economic sanctions may differ depending upon the country or issue.
  In April 2004, the application of the Iran and Libya Sanctions Act (ILSA) was terminated with respect to Libya.  Licensing jurisdiction for the export of items subject to the EAR was transferred back to the BIS.  The EAR was amended and new licence requirements were set.

184. In June 2004, the BIS amended the EAR to revise the export and re-export restrictions to Cuba, tightening eligibility requirements for gift parcels and travellers' accompanying baggage.  In FY 2004, the BIS processed approximately 600 export applications for Cuba;  roughly one third involved authorizations for food and other agricultural items.  In July 2004, Executive Order 13350 terminated the national emergency with respect to Iraq and ended the Department of the Treasury's authority to maintain export controls;  export licensing jurisdiction reverted to BIS.  In September 2004, the President terminated the national emergency with respect to Libya to similar effect.
185. The EAA allows the monitoring and restriction of exports in short supply.  The BIS is responsible for determining whether it is necessary to restrict the export of commodities in short supply, implementing the EAA policy.  In addition, the BIS administers export controls under the Energy Policy and Conservation Act, the Mineral Leasing Act, the Naval Petroleum Reserves Production Act, the Outer Continental Shelf Lands Act, and the Forest Resources Conservation and Shortage Relief Act, as amended.  Domestically produced crude oil and certain unprocessed timber harvested from federal and state lands are controlled for reasons of short supply.

186. During FY 2004, the BIS approved 24 licences for the export of crude oil, amounting to 901 million barrels;  no licences were approved for the export of unprocessed timber.  No licenses were denied in either category.  In April 2004, the BIS received a short-supply petition requesting the imposition of monitoring and controls on exports of recyclable metallic materials containing copper, but determined that these were not necessary.  The BIS also conducts technical reviews of encryption exports.  In FY 2004, the BIS received over 1,520 technical review requests for over 2,500 controlled encryption products:  some 84% of these were deemed not to require an export licence.

187. The BIS engages in various bilateral and regional export control activities.  The Transhipment Country Export Control Initiative (TECI) seeks to strengthen compliance with international export norms and with U.S. export control laws in global trans-shipment hubs by countering illegal diversion of controlled goods.  Under the terms of the CWC, whereby certain commercial chemical facilities are required to submit information on chemical production, processing, consumption, export, and import levels, the BIS received and verified in 805 declarations and reports FY 2004 from 623 U.S. plant sites.  In May 2004, the BIS published a rule correcting the description of certain precursor chemicals on the CCL list to make it consistent with the CWC.

188. The NRC is responsible for licensing exports of nuclear materials, facilities and equipment used for civil purposes pursuant to the Atomic Energy Act of 1954, as amended (AEA).  In July 2005, NRC published a final rule amending its licensing regulations (contained in 10 CFR Part 110) and establishing a new category of specific licensing requirements for certain radioactive materials deemed to be of concern for potential use in a radiological dispersion device.  The new specific licensing requirements, effective as of 28 December 2005, are designed to make U.S. export/import controls consistent with the guidance adopted by the International Atomic Energy Agency (IAEA) in the Code of Conduct on the Safety and Security of Radioactive Sources.

(ii) Section 301 and related actions

189. Sections 301-310 of the Trade Act of 1974 (commonly known as Section 301) provide the United States with the authority to enforce trade agreements, resolve trade disputes and open foreign markets to U.S. goods and services.  Section 301 is implemented by the USTR to investigate foreign trade practices that are considered to affect U.S. exports of goods and services or impair U.S. rights under international trade agreements.  Under Section 301, the United States may impose trade sanctions on foreign countries that either violate such agreements or maintain such practices.  When an investigation involves an alleged violation of a trade agreement, such as the WTO, the USTR must follow the consultation and dispute settlement procedures set out in that agreement.  No new cases have been initiated under Section 301 since the previous Review of the United States.

190. The “Special 301” provisions of the Trade Act of 1974, as amended, require USTR to identify foreign countries that deny adequate and effective protection of intellectual property rights or fair and equitable market access for U.S. persons that rely on intellectual property protection.  The USTR conducts yearly and out of cycle reviews and announces the results (section (4)(iv)).

(iii) Export assistance

(a) Finance, insurance, and guarantees

191. The United States provides export financing through its official export credit agency, the Export-Import Bank (Ex-Im Bank).
  Ex-Im Bank is mandated to provide guarantees, insurance, and credit at rates and terms that are fully competitive with those supported by governments in the principal countries whose exporters compete with U.S. exporters.
  Ex-Im Bank accepts risks that the private sector is unwilling or unable to take
;  however, Ex-Im Bank support is contingent upon a finding of "reasonable assurance of repayment".  Congress must renew Ex-Im Bank activities periodically;  in June 2002, it authorized Ex-Im Bank activities until September 2006.
  The latest U.S. subsidy notification at the WTO refers to Ex-Im Bank programmes.

192. Ex-Im Bank provides export financing through various loan, guarantee, and insurance programmes, including:  short-term and medium-term export credit insurance;  working capital loan guarantees to exporters;  medium and long-term loan guarantees to financial institutions lending to foreign buyers;  and medium and long-term direct loans to overseas buyers.  The risk premiums charged under these programmes are set in accordance with OECD disciplines.  Ex-Im Bank is required to estimate the cost of its programmes, and to seek an appropriation from Congress to cover that cost.  This cost, known as the subsidy cost, is the net present value of cash flows to the U.S. Government resulting from Ex-Im Bank programmes, including estimates for expected defaults (Table III.6).

Table III.6

Ex-Im bank loan, guarantee, and insurance activities, 1999-04

(US$ million)

	Fiscal year
	Financed export value
	Amounts authorized
	Subsidy cost

	1999
	16,709
	13,068
	656

	2000
	15,548
	12,637
	902

	2001
	12,526
	9,242
	824

	2002
	12,950
	10,034
	714

	2003
	14,311
	10,507
	334

	2004
	17,834
	13,321
	279


Source:
WTO document G/SCM/N/95/USA, 31 October 2003, and Export-Import Bank of the United States (2004), 
2004 Annual Report.  Available at:  http://www.exim.gov/about/reports/ar/ar2004/index.html.
193. Goods and services must be shipped from the United States and meet U.S. content requirements to be eligible for Ex-Im Bank financing.  Specifically, for medium and long-term financing support is limited to the lesser of:  85% of the value of eligible goods and services in a U.S. supply contract;  or 100% of the U.S. content in eligible goods and services in that contract.  Ex-Im Bank's U.S. content requirements are not statutory requirements;  rather they reflect "a concerted balance between organized labor and industry interests".
  Ocean-borne cargo financed by Ex-Im Bank loans or long-term guarantees exceeding US$20 million must be transported on U.S. flag vessels, unless a waiver is obtained from the U.S. Maritime Administration.

194. In fiscal year 2004, Ex-Im Bank  authorized US$13.3 billion in support for export activities, almost 30% more than a year earlier (Table III.6).  Of total 2004 support, 64% was provided as guarantees, 34% as export credit insurance, and 2% as loans.  Close to 40% of total Ex-Im Bank exposure is in the aircraft sector, followed by power projects, and oil and gas, each accounting for 10% of total exposure in 2004.  The principal destinations of Ex-Im Bank support in 2004 were, in decreasing order of importance Mexico, India, the Netherlands, and Canada.

(b) Duty drawback

195. The United States maintains a duty drawback programme.  Customs duties and certain internal taxes and fees resulting from importation are refunded following the export of either the imported product or the article manufactured from the imported product.

(c) Tax exemptions and extraterritorial income

196. Certain U.S. tax provisions applying to exports have been the object of WTO disputes.  In October 2004, the President signed the American Jobs Creation Act of 2004, which repeals the U.S. tax code's extraterritorial income (ETI) provisions.  These provisions, and the Foreign Sales Corporation provisions that preceded them, were found to be inconsistent with the Agreement on Subsidies and Countervailing Measures.  ETI provisions allowed U.S. firms to exclude certain "foreign trade income" from their taxable income.  Repeal of the ETI provisions is subject to transition rules.  Taxpayers can claim 80% of ETI benefits for transactions during 2005, and 60% for 2006 transactions.  No ETI benefits are available subsequently, except that full ETI benefits are maintained for transactions "pursuant to a binding contract" with an unrelated person in effect on 17 September 2003 and binding thereafter.
  It has been argued that this "grandfathering" provision favours exporters of capital goods that have long delivery times.
  According to Congressional Budget Office estimates, the repeal of the extraterritorial income provisions will increase Government revenue by US$49.2 billion over 2005-14.

197. A WTO compliance panel was established in May 2005 to examine the extent to which the United States had implemented previous rulings in the FSC/ETI dispute by enacting the American Jobs Creation Act of 2004.  The panel report, issued in September 2005, concluded that the United States had failed to implement fully previous rulings by continuing to grant prohibited subsidies through the transition and grandfathering measures of the American Jobs Creation Act of 2004.

198. In June 2005, the European Union requested the establishment of a WTO panel to examine the WTO compatibility of a number of measures affecting trade in large civil aircraft, including tax measures contained in the American Jobs Creation Act of 2004.

(4) Other Measures Affecting Production and Trade

(i) Other government support including subsidies

(a) Overall support
199. As at October 2005, the latest U.S. full notification under Article XVI:1 of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures dated back to October 2003.
  The notification lists around 375 programmes providing subsidies, 45 at the federal level and the rest at the sub-federal level (Table III.7).

200. In the context of its notification, the United States received and replied to questions by two Members.
  The questions relate to sub-federal programmes, energy conservation programmes, and assistance to agriculture, aerospace and aeronautics, and fisheries.

201. The Federal Budget is an additional source of information on government assistance to business.  The Congressional Budget Act of 1974 requires that a list be included in the budget with the "revenue losses attributable to provisions of the Federal tax laws which allow a special exclusion, exemption, or deduction from gross income or which provide a special credit, a preferential rate of tax, or a deferral of liability".
  These revenue losses are known as "tax expenditures".  The largest corporate tax expenditures by function are in general science, space, and technology research and experimentation.  They are estimated at US$7.8 billion for fiscal year 2006, up US$3.8 billion from the previous year.  The second largest corporate tax expenditures relate to deferral of income from U.S.-controlled foreign corporations (US$7.4 billion in fiscal year 2006) (see below).

Table III.7

Federal programmes notified to the WTO, fiscal year 2002a
	Sector
	Number of programmes
	Forms of support
	Total amount (US$ million)

	Aerospace and aeronautics
	1
	Cost-share contracts and technology know-how transfer from NASA laboratory
	19.4

	Energy development, storage and transportation
	6
	Grants and cooperative research and development agreements
	1,637.2

	Other energy and fuels
	8
	Tax concessions
	4,060

	Fisheries
	4
	Grants (3 programmes) and loans
(1 programme)
	127b

	Lumber and timber
	3
	Tax concessions
	470

	Medical
	2
	Tax concessions and manufacture and sale of isotope products
	164

	Metals, minerals, and extraction
	5
	Tax concessions (4 programmes) and guarantees (1 programme)
	297.5c

	Textiles
	1
	Grants
	2.9

	Timepieces and jewellery
	1
	Duty-free entry to watch and jewellery producers in the U.S. insular possessions
	4.2

	Others
	4d
	Tax concessions (3 programmes) and grants (1 programme)
	1,488.5


a
Excludes subsidy programmes to agriculture, discussed in Chapter IV(2).

b
Excludes loans.

c
Excludes guarantees.

d
Excludes assistance provided through Ex-Im Bank, discussed in section (3)(iii)(a).
Source:
WTO document G/SCM/N/95/USA, 31 October 2003.

202. As noted in the 2004 Trade Policy Review of the United States, information on government assistance to business is also available in the Catalog of Federal Assistance, a database of all federal programmes available to business and other entities.

203. In September 2004, the Supreme Court announced that it had agreed to review a federal appeals court ruling that certain Ohio tax credits granted to business as an incentive to expand operations in the state violated the Commerce Clause of the U.S. Constitution.
  The federal appeals court reached its conclusion on the grounds that the economic effect of the Ohio tax credit is to encourage further investment in-state at the expense of development in other states and that the result is to hinder free trade among the states.

(b) Tax measures

204. The American Jobs Creation Act of 2004 provides a one-time tax deduction to U.S. companies that repatriate foreign earnings from controlled foreign corporations.  The deduction equals 85% of certain "cash dividends" received from controlled foreign corporations in excess of a base-period amount.  It can be applied to the company's first tax year beginning on 22 October 2004, or the last tax year beginning before that date.

205. The amount of the dividends eligible for the deduction is limited to the greatest of:  (1) US$500 million;  (2) the amount of earnings shown as permanently reinvested outside the United States on the taxpayer's most recently audited financial statement certified on or before 30 June 2003;  and in cases where this financial statement does not show a specific amount of earnings, but shows the tax liability attributable to such earnings, (3) the amount equal to the tax liability divided by 0.35.  Repatriated funds must be invested in the United States.  This is pursuant to a reinvestment plan approved by the company's senior management and board of directors.  Examples of activities for which repatriated funds may be used include worker hiring and training, infrastructure, research and development, capital investments, or the financial stabilization of the company for purposes of job retention or creation.  Funds may not be used for executive compensation.

206. The American Jobs Creation Act of 2004 also introduced a phased-in, 9% tax deduction for certain producers, including:  manufacturers;  software companies;  film production companies;  electric, gas, and water companies;  construction companies;  and engineering and architectural firms.  The deduction is a percentage of the lesser of "qualified production activities income" or taxable income, and is limited by wages.
  Eligible companies may claim a deduction of 3% in 2005-06, 6% in 2007-09, and 9% thereafter.  The Congressional Budget Office estimates the cost of the tax deduction for producers at US$76.5 billion over 2005-14.

(c) Foreign-trade zones
207. The Foreign-trade Zones Act of 1934, as amended, authorizes the establishment of foreign-trade zones in the United States.
  Foreign and domestic goods may be sent to a foreign-trade zone for any operation not prohibited by law, including storage, exhibition, and manufacturing.  Foreign goods admitted into a foreign-trade zone are exempt from customs duties and certain excise taxes, but not from the merchandise processing fee.  Customs duties (and all other applicable taxes and fees) are paid when goods are sent to the U.S. customs territory.  In this case, the importer can pay customs duties on either the finished good or its foreign inputs.  Manufacturers of goods that are subject to "inverted tariffs" (lower tariff rates on the finished product than on its foreign input) might benefit from establishing in a foreign-trade zone.  If the goods are re-exported from the zone, no duties are paid.

208. The U.S. authorities have indicated that there are no income tax advantages related to foreign-trade zone operations, and that zones are subject to all other federal, state, and local regulations and taxes.  Local property taxes on inventory are the only exception, since they are not applied to foreign or export-bound domestic merchandise held in a foreign-trade zone.

209. There are around 250 foreign-trade zone projects throughout the United States.  The value of domestic and imported goods transferred to foreign-trade zones was US$247 billion in fiscal year 2003, the latest year for which data are available.
  Close to two thirds of the total consisted of domestic products.  Exports from foreign-trade zones (to destinations outside the United States) amounted to some US$19 billion.  There are 155 foreign-trade zones with at least one site in operation (January 2005).  Around 100 foreign-trade zones have so-called subzones, which are separate sites for operations that cannot be accommodated in a general-purpose zone (for example, oil refining and automobile manufacturing).  There are approximately 450 subzones.

(d) Trade adjustment assistance

210. Financial assistance to business is available through the Trade Adjustment Assistance Programme for Firms, which is part of a broader programme that also provides assistance to workers and farmers (see also Chapter IV(2)).  The Trade Act of 2002 extended Trade Adjustment Assistance until September 2007 and made available US$80 million over five years to assist firms affected by import competition.
  The Economic Development Administration of the Department of Commerce administers the programme.  It funds 12 regional Trade Adjustment Assistance Centers.

211. To apply for benefits, a firm must be certified by the Economic Development Administration.  To this end, a firm must demonstrate that imports have contributed importantly to declines in its employment (or to the threat thereof), and in sales or production.
  Once certified, a firm has two years to develop a business recovery plan.  In general, 75% of the cost of preparing a plan is covered by the Trade Adjustment Assistance Center serving the firm's region.  The plan must be approved by the Economic Development Administration.  Trade Adjustment Assistance Centers also fund up to 50% of technical assistance projects identified in a business recovery plan, subject to a ceiling of US$75,000 per firm.  The most commonly funded activities are marketing strategy development, technology identification, and standards certification.

(ii) Competition policy

212. The main U.S. antitrust laws are the Sherman Antitrust Act (15 U.S.C. Sections 1-7), the Clayton Act (15 U.S.C. Section 12 et seq), and the Federal Trade Commission Act, although provisions with respect to the trade aspects of competition policy are also included in other Acts.
  Federal antitrust legislation covers all types of activities, including those related to U.S. foreign trade.  U.S. antitrust law provides for enforcement actions by aggrieved private parties as well as by the Antitrust Division of the Department of Justice (DOJ, criminal and civil enforcement), and the Federal Trade Commission (FTC) (civil enforcement).  Private lawsuits may lead to treble damages and/or, where appropriate, injunctive relief.  There is also antitrust legislation in nearly all States.

213. The Sherman Act outlaws all contracts, combinations, and conspiracies that restrain trade among the states or with foreign countries, as well as the monopolization of any part of the trade or commerce among the states or with foreign countries.  However, the Sherman Act and FTC Act do not apply to conduct involving trade or commerce, other than import trade or commerce, with foreign nations unless the conduct has a direct, substantial, and reasonably foreseeable effect on domestic or import commerce or on export trade or commerce.  Where jurisdiction is based on export trade or commerce the antitrust laws apply to that conduct "only for injury to export business in the United States."

214. The Clayton Act prohibits mergers and acquisitions and other types of conduct that may be likely to lessen competition substantially.  Section 2 of the Clayton Act, also known as the Robinson-Patman Act, outlaws certain domestic price discrimination for goods (except for non-profit institutions).  Section 3 of the Act prohibits the lease or sale of goods or commodities conditioned upon the purchaser's agreement not to use the products of a competitor if this activity leads to lessening competition or to creating a monopoly.  Section 7 of the Clayton Act prohibits any merger or acquisition of stock or assets that lessens competition substantially, or tends to create a monopoly.  Section 7A, called the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (15 U.S.C. 18a), contains provisions to facilitate enforcement of antitrust laws with respect to anti-competitive mergers and acquisitions.  The Clayton Act allows for private lawsuits to be brought in any U.S. district court in which the defendant resides, is found or has an agent;  the Act also allows for the recovery of threefold the damage inflicted to the aggrieved party plus the cost of the suit.  Foreign individuals or companies are granted national treatment with respect to private lawsuits and may sue for the same amount;  foreign states, however, may recover only an amount equal to the damage inflicted plus the cost of the lawsuit.

215. The Federal Trade Commission Act gives the FTC the authority to define and prohibit unfair methods of competition or deceptive acts or practices in commerce;  generally, this refers to violations of the Sherman or the Clayton Act or of any other antitrust law.  The International Antitrust Enforcement Assistance Act of 1994 (15 U.S.C. Sections 46 et al.) authorizes the DOJ and the FTC to enter into mutual assistance agreements with foreign antitrust authorities.

216. Some U.S. statutes grant limited immunity from antitrust laws in specified cases or for specified activities.

217. The Hart-Scott-Rodino Act requires parties to notify the FTC and DOJ, and observe a waiting period before undertaking certain acquisitions of voting securities or assets, in order to give those agencies the opportunity to obtain effective preliminary relief against anti-competitive mergers and thereby prevent harm to competition and consumers.  Regulations implementing the HSR Act have been amended on several occasions.  In February 2005, the rules were amended to reconcile treatment of unincorporated entities (e.g., partnerships and limited liability companies) with treatment of corporate entities.
  There is a "size of transaction" threshold and a "size of person" test, setting sales or assets thresholds for reportable transactions.  Mergers or acquisitions of foreign assets or voting securities by U.S. or foreign persons or businesses must also be reported if their nexus with the United States reaches or exceeds a certain threshold.

218. In January 2005, the FTC and DOJ announced revised thresholds for the HSR Act pursuant to statutory provisions requiring annual adjustment for inflation.  The reporting thresholds were increased to US$53.1 million (size-of-transaction or U.S. nexus), US$212.3 million (transactions reportable without regard to "size of person"), US$106.2 million and US$10.7 million ("size of person" test).
  The number of transaction peaked at 4,926 in FY 2000, decreasing to 1,454 in FY 2004.
  The decrease in the number of reportable transactions is, to a considerable extent, the result of legislation that took effect in February 2001, raising the size-of-transaction threshold from US$15 million to US$50 million.

219. Changes to competition policy legislation were introduced by Public Law No. 108-237, signed on 22 June 2004, which includes the Antitrust Criminal Penalty Enhancement and Reform Act of 2004 (ACPERA) and the Standards Development Organization Advancement Act of 2004 (SDOAA).  The ACPERA increased the maximum potential Sherman Act fines and penalties, as described below, in line with those for other financial crimes with similar harmful effect.  The Act also strengthens the Antitrust Division's Corporate Leniency Policy, which offers cartel participants the chance to avoid criminal prosecution by exposing the cartel and cooperating with the investigation and prosecution, and by also limiting the cartel participant's private damages exposure, if it cooperates with plaintiffs in the private lawsuit, to the amount actually inflicted by its own conduct (compared with treble damages for other cartel participants) and in private legal actions.  The SDOAA extends the protection provided by the National Cooperative Research and Production Act of 1993 (NCRPA) (de-trebling of damages, rule-of-reason analysis, and attorneys fees to the substantially prevailing party) to standards development organizations that satisfy specified openness, voluntariness, and due process requirements.

220. Under the Sherman Act, price fixing, bid rigging, and market allocation by companies and individuals are felonies punishable by fines, imprisonment or both.  Following the enactment of the ACPERA, the maximum penalties were increased:  for offences committed on or after 22 June 2004, the maximum corporate fine is US$100 million, the maximum individual fine is US$1 million, and the maximum jail term is ten years.  Violations are also subject to alternative fine provisions that permit a fine of up to twice the gross financial loss or gain resulting from a violation.

221. In 2004 and 2005, competition policy enforcement by the DOJ continued to focus on the activities of international cartels.  Other areas addressed by the antitrust agencies include anticompetitive mergers and non-merger enforcement in key sectors such as health and energy.  After record fines in FY 1999, fines declined to US$103 million in FY 2002, but increased to US$141.2 million in FY 2004.
  Cases that resulted in substantial fines imposed during FY 2003 and 2004 included a US$160 million fine to Infineon Technologies AG of Germany in the area of DRAM semiconductors, and a US$66 million fine against Bayer AG, also of Germany, for rubber chemicals.  In early 2005, Dupont Dow Elastomers L.L.C. of the United States was fined US$84 million for fixing the prices of rubber chemicals sold in the United States and elsewhere.
  U.S. courts fined five companies more than US$200 million between early 2004 and mid 2005 in DOJ investigations of price fixing of various rubber chemicals, a market with sales of some US$1 billion annually in the United States.

222. The outcome of antitrust cases in the courts has a considerable impact on competition policy implementation in the United States, particularly when such cases reach the U.S. Supreme Court.  For example, among the four antitrust and related cases on which the Supreme Court decided in FY 2004, in Intel Corp. v. Advanced Micro Devices, Inc., the Court interpreted U.S.C. § 1782(a) providing that, on the request of any interested person, a U.S. district court "may order" a person to give testimony or produce a document for use in a proceeding in a foreign or international tribunal.  Advanced Micro Devices (AMD) filed a complaint against Intel with the Directorate-General for Competition of the EC Commission alleging an abuse of Intel's dominant position and then petitioned a U.S. district court to require Intel to produce certain documents in support of its complaint.  The Court, among other things, held that the statute authorized but did not automatically require a court to order such discovery.

223. The F. Hoffman-LaRoche Ltd. v. Empagran S.A. case addressed the extent to which foreign plaintiffs may bring suit under the Sherman Act for injuries suffered from a cartel that as a whole had a direct, substantial and reasonably foreseeable effect on U.S. commerce, but where the plaintiffs' claims did not arise from those domestic effects.  The Court ruled that the Foreign Trade Antitrust Improvements Act (FTAIA) does not allow antitrust claims arising solely out of a foreign injury that is independent of the domestic effects of the challenged anticompetitive conduct.
  In the United States Postal Service v. Flamingo Industries, the Supreme Court unanimously held that the Postal Service is not subject to suit under the federal antitrust laws.  In Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, the Court held that, while the Telecommunications Act of 1996 requires an incumbent local exchange carrier to share facilities with competitors, the Sherman Act does not.
  The Supreme Court emphasized the need for caution with respect to government intervention against single firm conduct, especially in imposing antitrust obligations on firms to assist competitors and share resources, since they risked chilling the very competition that antitrust laws were intended to protect.
224. Based on an index of regulations affecting product market competition constructed for the purpose of international comparison, the OECD notes that the United States has one of the least restrictive regulatory systems in the OECD;  this is reported to have resulted in robust product market competition, favouring flexible adaptation in labour markets, and the adoption of productivity enhancing technologies.
  The report links the U.S. economy's good performance for more than a decade to regulatory reform efforts in a broad range of industries, but notes that competition policy could be improved by measures such as terminating the antitrust immunity of government enterprises and eliminating anomalous exemptions.  The report also suggests adopting measures at the sectoral level to enhance competition, including in telecommunications and electricity.  In another report, the OECD recommends the adoption of further measures to strengthen U.S. competition policy, including to:  clarify assignments of responsibility among different enforcement officials, particularly between the federal and state levels;  avoid overlap and duplication;  eliminate unnecessary antirust exemptions and make antitrust law generally applicable to all economic sectors;  and undertake a comprehensive study of the extent and effect of the state action doctrine.
  
225. The United States has antitrust cooperation agreements with Australia, Brazil, Canada, the European Union, Germany, Israel, Japan, and Mexico.
  These agreements do not override provisions of domestic law that protect the confidentiality of investigative information, nor does the OECD's Recommendation concerning Co-operation between Member countries on Anticompetitive Practices affecting International Trade, to which the U.S. antitrust agencies adhere.  The International Antitrust Enforcement Assistance Act (15 U.S.C. section 6211) authorizes the U.S. Department of Justice and the Federal Trade Commission to enter into bilateral antitrust mutual assistance agreements with foreign governments that authorize the agencies to share confidential information obtained in the agencies' investigations and to gather evidence on behalf of foreign antitrust authorities.  Since this legislation was passed in 1994, the United States has entered into only one such agreement, with Australia.
226. The United States also has a number of mutual legal assistance treaties, which permit the exchange of information in criminal matters;  these agreements are particularly important for international cartel investigations.  The U.S. antitrust agencies also cooperate informally with foreign agencies, including through the exchange of public information, as well as the exchange of confidential materials submitted to the agencies by parties that have expressly granted waivers of confidentiality rights.  The authorities noted that this increasingly occurs in merger investigations.
227. Under the Regulatory Reform Initiative, a part of the U.S.-Japan Economic Partnership for Growth, the United States and Japan exchange reform recommendations that serve as a basis for annual reports specifying reform measures to be taken by each Government.  The Third Report to the Leaders on the U.S.-Japan Regulatory Reform and Competition Policy Initiative was issued in June 2004.

(iii) Government procurement

(a) Overview

228. The United States is a party to the WTO Agreement on Government Procurement (GPA).  The list of central government agencies covered by the GPA is included in Annex I of Appendix I of the Agreement;  the list of the 37 states and of the sub federal bodies applying the GPA is included in Annex 2.  In January 2004, the United States circulated proposed modifications to Appendix I of the Agreement as regards the United States, to reflect recent changes in the administrative structure of the Federal Government.
  The main change was the proposed addition of the Department of Homeland Security (DHS) to the list, and the deletion of the Federal Emergency Management Agency, which was transferred into DHS.  The communication also listed all organizational elements and functions transferred to DHS from other entities, and noted that the proposed modifications would not reduce the level of the mutually agreed coverage provided under the Agreement.  Initially objections by Canada and Japan were later withdrawn.

229. In December 2004, the United States submitted a communication in the context of the GPA Negotiations on Extension of Coverage and Elimination of Discriminatory Measures and Practices.
  The communication contains generic requests (to all parties) including:  changes to the structuring of the appendices to include a goods annex that would be comparable to the services annex in the parties' appendices, and would state that all goods procured by the listed entities are covered by the GPA, except for any goods excluded for specific entities;  converting a party's positive list of covered services in Annex 4 to a negative list;  converting a party's positive list of covered construction services in Annex 5 to a negative list;  and moving exclusions that relate to a specific annex from the General Notes to the relevant annex.  The communication also contained specific requests of other parties for expansion in market access under the GPA.  In December 2005, the United States submitted an initial offer in the context of the negotiations.
230. In January 2002, the United States submitted to the WTO the statistical information required under Article XIX:5 of the GPA for the years 1996-99.
  The submission for 1999 reported 56,598 contracts with a value of more than US$205 billion.
  No new submission has been made since then.

231. Up-to-date statistics on the procurement activities of the main agencies at the federal level are maintained by the United States' Federal Procurement Data System (PDS).  The PDS publishes an annual report with the procurement activities of some 50 federal agencies, and produces statistics on federal awards by department.
  In FY 2004, the total procurement of these agencies was US$327.2 billion, up from US$305.5 billion in FY 2003;  68% is Department of Defense procurement.
  In value terms, 23.6% of the contracts reported were awarded to small businesses in FY 2003;  over a third of these were small disadvantaged businesses.
  Procurement by U.S. agencies outside the United States totalled US$27.6 billion in FY 2004, of which 69.9% was in Asia and 17.6% in Europe.
  The 100 top federal contractors accounted for 57.1% of federal procurement in FY 2003;  the majority are U.S. or foreign-based multinational companies.

232. The value of U.S. government consumption expenditure and gross investment was US$2.18 trillion, or some 18.6% of GDP in 2004, up from 17.5% of GDP in 2000.  Of this, US$810 billion corresponded to federal spending and US$1.37 billion to state spending.  At the federal level, defence consumption expenditure on goods and services totalled US$548 billion in 2004;  non-defence expenditure totalled US$262 billion.

(b) Institutional and legal framework

233. U.S. procurement legislation was notified to the WTO in 1996.
  The GPA is implemented in U.S. law at the federal level primarily through the Trade Agreements Act (TAA) of 1979, as amended, which provides authority for the President to waive discriminatory purchasing requirements (such as the Buy American Act, see below), designate eligible countries, and bar procurement from non-designated countries.  At the state level, the GPA is implemented through laws and regulations in each of the 37 states listed in Annex 2 of the United States' GPA Schedule.

234. Procurement at the federal level is decentralized, through the various executive agencies' procurement systems.  The Office of Management and Budget (OMB) oversees and coordinates federal procurement, and reviews proposed regulations for compliance with policy guidance, through the Office of Federal Procurement Policy (OFPP).
  The Federal Acquisition Regulation (FAR) regulates all federal executive agencies' acquisitions of supplies and services with appropriated funds.  Agency-specific procurement regulations supplement the FAR.  The FAR system allows individual executive agencies and their sub-agencies to develop specific internal guidelines.  Part 25 of the FAR provides policies and procedures for acquiring foreign supplies, services, and construction materials.  It also implements trade agreements and other laws and regulations.

235. With certain exceptions, federal government agencies are required to publish notices of proposed procurement opportunities in excess of US$25,000 in the online federal-government-wide point of entry (GPE), Federal Business Opportunities (FedBizOpps).  There are certain exceptions to this requirement, such as the purchase of perishable subsistence supplies or if the publication of a notice could result in serious injury to the Government.
  Notices of proposed procurement must be published in the GPE at least 15 days before a request for bids;  prospective suppliers have at least 30 days to submit bids from that date.  State governments that are covered by the GPA are also required to publish invitations to tender in their own publications.

236. The FAR is occasionally amended through Federal Acquisition Circulars (FACs);  several changes have been introduced during the period under review.
  Several of the amendments are related to the implementation of preferential access conditions granted to small businesses, veterans, and prison inmates;  some are intended to simplify and clarify procedures and definitions, while others propose changes in the bidding process and thresholds.  Several of the amendments are linked to the implementation of new legislation.

237. U.S. regulations allow for the preparation of lists of suppliers by a federal government agency, provided the agency prepares a written justification explaining the circumstances for the need of such a list.  These non-exhaustive lists may include both national suppliers and potential foreign suppliers from countries that are parties to the GPA or other international agreements.  Lists of qualified or registered suppliers are made public.  Interested suppliers can apply for inclusion on such lists at any time.  States and other sub-federal bodies may also maintain lists of suppliers for their procurement;  in this respect, a number of the 37 States covered by the GPA use lists of qualified suppliers when tendering for certain types of procurement.

238. Contractors are required to register online in the Central Contracting Registration (CCR), the primary vendor database for the U.S. Federal Government.
  As of August 2005, there were some 373,000 government vendors registered with the CCR, of which 10,030 were foreign firms.
239. At the sub-federal level, procurement is governed by state or other sub-federal government laws and procurement regulations.  In some cases, where procurement is funded with federal money, states must comply with certain federal statutory requirements.  Local governments have their own procurement agencies, as well as their own procurement policies.  In some states, preferences are granted to local suppliers, and local-content requirements are applied under certain conditions.
  Reciprocal preferences are used among states.

(c) Access conditions

240. U.S. policy with respect to market access for government procurement is to grant reciprocal national treatment.  The United States maintains a number of domestic purchasing requirements for procurement not covered by the GPA, NAFTA, the WTO plurilateral Agreement on Trade in Civil Aircraft, and bilateral trade agreements.  The Trade Agreements Act of 1979, as amended, authorizes the President to grant waivers from the Buy American Act and other procurement restrictions;  the President delegated this authority to the USTR.

241. The Buy American Act of 1933 restricts the purchase of supplies and construction materials by government agencies to those defined as "domestic end-products", in accordance with a two-part test that must establish that the article is manufactured in the United States, and that the cost of domestic components exceeds 50% of the cost of all the components.  The Act does not apply to services.  Exceptions to the Buy American Act can be granted if it is determined that domestic preference is inconsistent with the public interest, in case of U.S. non-availability of a supply or material, or for reasonableness of cost.  In the latter case, the cost of the domestic offer is considered unreasonable if the cost of the foreign (non-eligible) product, inclusive of import duty and a 6% added margin, is below the lowest domestic offer when this offer is from a large business concern.  If the lowest domestic offer is from a small business concern, the added margin considered is 12%.  For purchases by the Department of Defense the price difference must be of at least 50%.
242. Annual appropriation and authorization bills sometimes include domestic preference requirements.  Some states also apply domestic or state-specific preferences.
  The non-statutory Balance of Payments Program, applies provisions similar to those of the Buy American Act to Department of Defense contracts over US$100,000 for end-products for use outside the United States.

243. The Trade Agreements Act of 1979 waives the application of the Buy American Act to the end-products of designated countries, which now include the parties to the GPA, NAFTA, and other bilateral agreements that cover government procurement, CBERA beneficiaries and least-developed countries (see below).  For designated countries and for CBERA countries, the thresholds are those of the GPA;  for NAFTA countries, Australia, Chile, Israel, and Singapore, the thresholds are those stipulated in each agreement.  Eligible products are granted non-discriminatory treatment.  The provisions of the Buy American Act are also waived for civil aircraft and related articles that meet the substantial transformation test of the Act and originate in parties to the WTO Agreement on Trade in Civil Aircraft.

244. FAC 2004-027, implementing the procurement provisions contained in the FTAs with Australia and Morocco (P.L. 108-286 and 108-302), entered into effect on 1 January 2005 for Australia and is targeted to enter into effect on 1 January 2006 for Morocco.  It exempts procurement from these countries from domestic purchase requirements (see below) for some foreign supplies and construction materials.
  The rule also included a table of excluded services.  FAC 2004-027 also revised the NAFTA threshold for Canadian services, correcting it from US$25,000 to US$58,550 (FAR 25.402(b)).  FAC 2004-027 revised the list of designated countries, to include countries with which the United States has an FTA, and Caribbean Basin countries.  The FAR was also amended to modify the definition of eligible product to include construction materials.  The list of designated LDCs was revised partly following a U.N. revision of the list of Least-developed Countries.

245. Given that the TAA does not determine any procurement thresholds, different thresholds may apply to procurement exempted from domestic purchase requirements under FTAs;  as noted, the thresholds are updated regularly through FACs.  Thresholds for procurement contracts in SDRs have remained unchanged since the GPA entered into effect on 1 January 1996.  Thresholds in U.S. dollars, however, are revised periodically (generally every two years) by the USTR.
  In addition to the purchases under the GPA and the FTAs, the Department of Defense also waives the restrictions of the Buy American Act/Balance of Payments Program for the acquisition of defence equipment produced in any "qualifying country" (countries with which there is a reciprocal procurement agreement or Memorandum of Understanding).

246. Access conditions for procurement at the state level vary according to the State.  As noted, 37 States participate in the GPA.  Among, the states that do not participate, some, like Alabama, restrict foreign participation in biddings;  others Alaska and New Mexico, offer preferences to in-state suppliers;  or apply domestic purchase requirements (Indiana and South Carolina).  The U.S. Administration has adopted a new reciprocity approach to sub-federal procurement in two FTAs under negotiation.
  The Administration has written to Governors requesting that state governments consider voluntarily covering their procurement under the U.S.-Panama and U.S.-Andean FTAs under a new reciprocity policy, to benefit from new export opportunities.  This approach does not apply to states' previous commitments under the GPA and other FTAs.

247. Procurement policy also seeks to increase the participation of small businesses, veteran-owned small businesses, small disadvantaged business (SDBs), and women-owned small businesses.  The Department of Commerce (DOC) determines annually the authorized SDB procurement mechanisms and application factors (percentages).  The Small Business Act (P.L. 85-536), as amended, requires, in principle, each contract with an anticipated value greater than US$2,500 but less than US$100,000 to be reserved exclusively for small business concerns.  The Small Business Administration (SBA) manages five main programmes to promote the ability of small businesses to compete for federal procurement contracts.
  The SBA also administers two business assistance programmes for SDBs.

248. The Veterans Benefits Act of 2003 (VBA, P. L. 108-183), established a procurement programme for Service-Disabled Veteran-Owned Small Business Concerns (SDVOSBC), which allows federal contracting officers to restrict competition to SDVOSBCs and award a sole source or set-aside contract where certain criteria are met.  A number of other set-asides and pricing preferences are in place, such as the HUBZone Empowerment Contracting Program and the Small Business Competitiveness Demonstration Program.

249. In certain cases imported supplies for use in government contracts may be exempted from customs duties.  These goods are listed in sub-chapters VIII and X of Chapter 98 of the U.S. tariff schedule.  Other supplies may also be granted duty-free entry;  in this case, the contract price must be reduced by the amount of duty that would be payable if the supplies did not enter duty free.  Supplies (excluding equipment) for government-operated vessels or aircraft may be imported duty free.

250. Under Section 305(g) (1) of the Trade Agreements Act of 1979, the United States has applied sanctions, since May 1993, to certain Member States of the EU considered to discriminate against U.S. products and services in their government procurement practices.
  The sanctions apply to end-products and construction materials not covered by the GPA, to all service contracts below GPA thresholds, and to a range of service contracts of any value, and exclude Department of Defense contracts or contracts awarded and performed outside the United States.

(iv) Trade-related intellectual property rights

(a) Overview

251. U.S. laws and regulations on trade-related aspects of intellectual property rights were notified to the WTO in 1996;  the notification was supplemented in 1998.
  Updates of the copyright and patent legislation, including amendments presented in a consolidated text, have been notified subsequently.
  The United States is a member of the World Intellectual Property Organization (WIPO), and participates in several international conventions and treaties related to intellectual property rights (IPRs).

252. The United States has signed 22 bilateral intellectual property agreements or memoranda of understanding.
  IPR protection issues were also included in the FTAs signed and approved by Congress with Australia, Chile, Jordan, and Singapore.
  The U.S.-Central America-Dominican Republican Agreement, as well as the agreements with Bahrain, Morocco, and Oman, also contain a chapter on IPRs.  The United States is committed to a policy of promoting increased IPR protection, and is advancing this protection through a variety of mechanisms, including FTAs.

253. The United States is a major producer of goods and services that embody knowledge and other intellectual developments.  In this respect, intellectual property has been recognized in Congress as the backbone of U.S. economic competitiveness;  its contributions to growth and innovation have been noted, but also the challenges it faces.
  The United States considers that the ability of innovative industries to continue to develop new products depends largely a strong and effective intellectual property system and the capacity to market new products effectively during the period of time when exclusive IPRs exist.

254. The United States traditionally posts a considerable balance-of-payments surplus in intellectual-property-related trade, as measured by royalties and licence fees.  In 2004, net receipts were US$28.4 billion and gross receipts totalled US$51.3 billion.

(b) Patents

255. U.S. patent law is codified in Title 35 of the U.S. Code (35 U.S.C.), as amended.
  Patents are granted by the United States Patent and Trademark Office (USPTO) using the first-to-invent rule;  the United States is the only WTO Member to use this rule.  Patents for inventions (utility patents) are protected for 20 years from the filing of the first U.S. non-provisional patent application.  Design patents are protected for 14 years from the date of issuance.  The United States is member of the WIPO Patent Cooperation Treaty (PCT).
256. For Federal Government-owned inventions, under the Technology Transfer Commercialization Act of 2000 (P.L. No: 106-404), a federal agency may grant an exclusive or partially exclusive licence if necessary to attract the investment needed to bring the invention to practical application.  The U.S. Government has specific statutory authority in some cases to allow compulsory licensing of the subject matter of a patent, for example under the Atomic Energy Act and the Clean Air Act;  however, these provisions have not been used for over 20 years.

257. During the period under review, the USPTO continued to apply it 21st Century Strategic Plan, a five-year plan devised in 2002 to enhance the electronic processing of patent applications and streamline the patent application process, reducing the pendency time of applications.  In its annual performance report, the USPTO noted that 88% of patent applications were electronically processed in FY 2004 compared with a goal of 70%.
  Access to patent information is now available through the private and public Patent Application Information Retrieval systems (PAIR);  the private PAIR system allows applicants access to the entire file history of their applications, while the public PAIR system allows anyone, anywhere in the world, access to the entire file history and images of an application not covered by confidentiality laws.

258. Few substantial modifications to U.S. patent law were introduced during the period under review.  Title VII of the Consolidated Appropriations Act, 2005 (P.L. 108-447) established patent and trade mark fees for FY 2005.  U.S. patent law was amended to facilitate the patentability of inventions developed under joint agreements.  The Cooperative Research and Technology Enhancement (CREATE) Act of 2004 (P.L. No. 108-453), provides that patentability is not precluded on the basis of obviousness where subject matter that qualifies as prior art is developed by a person different from the person claiming the invention, under certain conditions.

259. Title XI of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, (Access to Affordable Pharmaceuticals) introduced modifications to U.S. patent law to allow for more competition from generic drugs and lower prices of pharmaceuticals.  In particular, the Act amended the Federal Food, Drug, and Cosmetic Act to revise provisions (the Hatch-Waxman Act) with respect to abbreviated new drug applications (ANDAs) to, among other things, accelerate their approval by the FDA, and require the ANDA applicant to submit a more detailed statement when filing a paragraph IV certification than previously mandated.  The Act creates the possibility for pharmacists and wholesalers to import prescription drugs from Canada once regulations have been put in place, and for the granting of waivers of the prohibition of importation of a prescription drug or device to individuals for an approved prescription drug imported from Canada, under certain conditions.  As a result of the Act, the approval process for generic products as well as the purchase of medication from less expensive sources, including imports, would be facilitated.  However, no regulation had been prepared as at October 2005, and no imports under the Act had taken place.

260. In March 2005, the United States submitted to the TRIPS Council a communication with respect to the decision of 30 August 2003 on Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health.
  The United States stated its support to the solution agreed in August 2003 that waived the export restriction in TRIPS Article 31(f), under certain conditions, so medicines purchased under compulsory licences could be supplied to countries that have insufficient or no manufacturing capacity for pharmaceuticals.

261. In FY 2004, 376,810 patent applications were filed, and 187,170 patents were granted;  the average pendency period was 27.6 months.  Applications received and patents granted have continued to increase;  the figures for FY 2004 were respectively, 62% and 52% higher than in FY 1997.  The share of patents issued by the USPTO to non-residents has continued to increase in recent years, although their share in total applications remains broadly unchanged.  In FY 2004, non-U.S. resident inventors (mostly corporations) accounted for almost 48% of all patents issued, up from 46% in FY 2001;  Japan (43% of total patents issued to foreigners) and Germany (13%), remained the top recipients.  Among the top ten recipients, residents of Chinese Taipei, and Korea have displayed substantial increases in recent years.  The top ten private-sector patent recipients in 2004 were four U.S, five Japanese, and one Korean corporations.

262. In its annual report, the USPTO has stated its focus on increasing patent quality.
  Patent quality is also one of the issues identified in a recent report by the Federal Trade Commission (FTC) reviewing the U.S. patent system.
  The FTC notes that the U.S. patent system for the most part achieves a proper balance with competition policy but that participants in and observers of the patent system have expressed concerns with respect to patent quality and legal standards and procedures that inadvertently may have anti-competitive effects and increase costs.  To address these issues, the FTC recommends, among other things:  new administrative procedures to allow post-grant review of and opposition to patents, enhancing third-party participation in patent re-examinations;  enacting legislation to specify that challenges to the validity of a patent are to be determined based on a "preponderance of the evidence";  improving certain legal standards used to evaluate whether a patent is obvious;  considering possible harm to competition before extending the scope of patentable subject matter;  and enacting legislation to require publication of all patent applications, including those filed only in the United States, 18 months after filing.
263. The issue of patent quality is also raised by a National Academies report.
  While highlighting that the U.S. patent system has shown flexibility in accommodating new technologies, the report expresses concern about the quality of issued patents, as well as the resources available to the USPTO to keep pace with change and the volume of applications, features of U.S. law that inhibit the dissemination of information contained in patents and that raise the cost and uncertainty of litigation over patent validity and infringement, access to patented research technologies for basic non-commercial research, and redundancies and inconsistencies among national patent systems that raise the cost of global intellectual property protection.
264. Under U.S. law, parallel imports of goods containing patent and other protected intellectual property may be restricted by the holder of the right.  Under 35 U.S.C. 154(a), the patent grants "the right to exclude others from making, using, offering for sale, or selling the invention throughout the United States or importing the invention into the United States."  In a recent case dealing with this matter, Fuji filed a complaint with the USITC alleging that 27 companies, including Jazz Photo, had infringed its 15 patents relating to disposable cameras.  A district court ruled that U.S. patent rights are not exhausted with respect to products that have entered the market abroad.  In 2003, after nearly five years of litigation, Fuji Photo Film Co. won a US$25 million verdict in its bid to recover damages for patent infringement, as its patent rights were considered not exhausted.  In January 2005, the U.S. Court of Appeals for the Federal Circuit affirmed the verdict.

(c) Trade marks
265. Trade mark protection in the United States arises from the actual use of the mark.  Additional protection is provided by federal and state laws.  Federal registration is not required to establish rights to a mark, or to use it, but grants the holder additional rights in the mark, such as the legal presumption of ownership and the entitlement to use the mark in connection with the goods or services identified in the registration.  Federal registration of marks, which include trade marks, service marks, collective marks, and certification marks, is governed by the Trademark Act of 1946, as amended, and its implementing regulations.  Applications for federal trade mark registration are filed with the USPTO;  registration is for an initial term of ten years, renewable indefinitely for ten-year periods, provided statutory and regulatory requirements are met.  Although it is not required that a trade mark be used commercially before an application for federal registration is filed, the registration will be cancelled unless an affidavit of use or acceptable non-use is provided between the fifth and sixth year following the date of registration.

266. Following implementation of the Madrid Protocol in the United States in 2003, the owner of either a pending trade mark application or of a trade mark registration granted by the USPTO, who is either a U.S. national or resident, or has an industrial or commercial establishment in the United States, may file an international application with the USPTO.  The USPTO published new regulations in September 2003 to establish a process of international trademark registration under the Madrid Protocol Implementation Act.  Holders of international registrations based on U.S. registrations may request extensions of protection in other Madrid Protocol member states from the International Bureau of the WIPO or the USPTO.  The USPTO received 1,572 international applications and 4,822 requests for extension of protection or subsequent designation from the International Bureau in the first 11 months of implementation of the Madrid Protocol.

267. Section 211 of the U.S. Omnibus Appropriations Act of 1998, which refers to the registration, renewal or enforcement in the United States of trade marks, trade names, and commercial names associated with confiscated assets in Cuba, was challenged in the WTO by the EU in July 1999.  The WTO DSB adopted the Appellate Body and panel reports, which found that parts of Section 211 were inconsistent with the national treatment and MFN obligations of the United States under the TRIPS Agreement, but rejected most of the EU's other claims.
  In December 2004 the United States' period of implementation of the WTO's recommendations and rulings was extended to 30 June 2005.
  On 30 June 2005, the EU and the United States notified the WTO that they had reached an understanding with regard to the dispute, by which the EU would not at that stage request authorization from the DSB to suspend concessions or other obligations pursuant to Article 22.2 of the DSU, but retained its right to do so at any future date;  the United States would not seek to block this request, but retained the right to object to the level of suspension proposed, or to claim that the principles and procedures set forth in Article 22.3 of the DSU had not been followed, and to have the matter referred to arbitration under Article 22.6 of the DSU.

268. Trade mark registrations declined in FY 2004, compared with the previous two fiscal years, despite an increase in the number of applications;  the number of active certificates of registration exceeded 1.2 million.  An increasingly larger number of applications were handled through the Trademark Electronic Application System (TEAS):  in FY 2004, 73% of trade mark applications were filed electronically.

(d) Geographical indications

269. The United States offers protection for geographical indications (GIs), through its trade mark system, including collective marks and certification marks.  Protection for GIs, whether of domestic or foreign origin, is provided for all classes of goods.

270. In the negotiations under the TRIPS Agreement on the implementation of Article 23.4, the United States, together with other countries has submitted a proposal for a multilateral system for notification and registration of GIs for wines and spirits.
  A communication answering some questions with respect to this proposal was submitted in April 2004.
  The proposal suggests registration of all GIs for wines and spirits notified by participating Members in a searchable database, available on the WTO Internet site, and updated as required.  Participation in the system would be voluntary.

271. In September 2005, the United States and the EC reached agreement on wine-making practices and labeling of wine, which, among other things, limits the use of certain semi-generic terms in the U.S. market and recognizes certain names of origin in each other's market (section(2)(vii)(a)).  The Agreement specifies, however, that the articles referring to names of origin and the use of certain terms on wine labels sold in the United States, "shall not be construed in and of themselves as defining intellectual property or as obligating the Parties to confer or recognize any intellectual property rights" (Article 12).

(e) Copyright

272. Copyright is protected by federal law, under the Copyright Act of 1976, as amended (17 U.S.C.).  Regulations pertaining to copyright are codified in Code of Federal Regulations, Title 37-Patents, Trademarks, and Copyrights.  The United States grants automatic protection to copyrighted works, including software, from all WTO Members, Berne Convention signatories, and others.  The term of copyright protection for works created after 1 January 1978 is the life of the author plus 70 years;  for anonymous works, pseudonymous works, and works made for hire, protection is 95 years after publication, or 120 years from creation, whichever is the shorter.  The Copyright Office is the registry of claims to copyright, and administers the mandatory deposit provisions of the copyright law and the various compulsory licensing provisions of the law.  Additionally, the Copyright Office and the Library of Congress administer the Copyright Arbitration Royalty Panels (CARPs), which meet to adjust rates and distribute royalties for statutory and compulsory licences.
273. The United States is a member of the WIPO Copyright Treaty and Performance and Phonograms Treaty, implemented through the Digital Millennium Copyright Act of 1998, and extends protection under U.S. law (since 2002) to works from foreign countries that have ratified these treaties.  The United States is a party to the Geneva Phonograms Convention, but not to the Rome Convention, as U.S. copyright law does not use the term "neighbouring rights" separate from copyright.  Hence, neighbouring rights are protected through the application of the U.S. Copyright Act.  However, public performance rights for sound recordings are limited, generally applying only to digital transmissions other than over-the-air broadcasts.  Live musical performances are protected against unauthorized fixation by Federal law.
274. The U.S. Copyright Act provides for several statutory licences and other remuneration for right-holders in the areas of cable and satellite retransmissions, mechanical reproductions of musical works, digital audio transmission services, and digital recording devices and media.  Rates and terms for the statutory licences and distribution of funds collected under them are set by voluntary negotiations between the interested parties or, until May 2005, by a Copyright Arbitration Royalty Panel (CARP).  The Copyright Royalty and Distribution Reform Act of 2004 (P.L. No:  108-419) replaced provisions authorizing and governing CARPs with provisions providing for the appointment of Copyright Royalty Judges (CRJs), and for adjudication of the CRJs royalty rates for compulsory licenses under the Copyright Act.  The Act requires the Librarian of Congress, after consultation with the Register of Copyrights, to appoint three CRJs, one of them as the Chief Copyright Royalty Judge.  As at September 2005, these judges had not yet been appointed, but the authorities expected them to be appointed shortly;  an interim judge had been appointed who would retain his position until a final determination on the CRJs was made.  The provisions of the Act became effective on 30 May 2005.
275. The Artists' Rights and Theft Prevention Act of 2005 (ART Act), Title I of the Family Entertainment and Copyright Act of 2005 (Public Law No: 109-9), amended the U.S. Federal criminal code to prohibit the unauthorized, knowing use or attempted use of a video camera or similar device to transmit or make a copy of a copyrighted audiovisual work from a performance of such work in a movie theatre.  The Act also established criminal penalties for wilful copyright infringement by the distribution of a computer program, musical or audiovisual work, or sound recording being prepared for commercial distribution by making it knowingly available on a computer network accessible to members of the public for commercial distribution.  To protect works prior to their release, the Act directs the Register of Copyrights to issue regulations to establish procedures for pre-registration of a work that is being prepared for commercial distribution and has not been published.  The Copyright Office is currently preparing regulations to establish a pre-registration procedure.  The Family Movie Act of 2005, Title II of P.L. Law No: 109-9, creates an exemption from copyright and trade mark infringement for the editing of limited portions of audio or video content of a motion picture for private home viewing from an authorized copy of the motion picture.
(f) Enforcement activities

276. In accordance with Section 182 of the Omnibus Trade and Competitiveness Act of 1988, 19 U.S.C. § 2242 (Special 301) the USTR conducts annual reviews examining the adequacy and effectiveness of intellectual property protection in foreign countries, and their effect on market access for U.S. persons.  The 2005 Special 301 exercise reviewed 90 countries.  The USTR identified 14 trading partners on the Priority Watch List for intellectual property protection.  In addition, 38 countries were placed on the Watch List.  One country was identified as a Priority Foreign Country, and had its GSP benefits withdrawn, and two countries were designated for Section 306 monitoring to ensure compliance with the commitments of bilateral intellectual property agreements.  In its 2005 review, the USTR devoted special attention to the need for significantly improved enforcement against counterfeiting and piracy.  The USTR also conducts out-of-cycle reviews.

277. Under Section 337 of the Tariff Act of 1930, certain unfair practices related to IPRs, unfair methods of competition, and unfair acts in the importation and sale of products in the United States are considered unlawful import practices.
  Section 337 investigations are initiated by the USITC;  administrative law judges make an initial determination of whether there is an infringement/contravention of the law, which is then reviewed by the USITC.  If the USITC determines that a Section 337 violation exists, it can issue exclusion orders or cease and desist orders, or both.  Exclusion orders direct the U.S. Customs to bar entry into the United States of infringing goods from whatever source (general exclusion orders) or from specifically identified manufacturers, importers, and producers (limited exclusion orders).
  The President may disapprove a USITC order within 60 days of its issuance.

278. Between 1 January 2003 and 30 April 2005, 54 new Section 337 investigations were initiated;  47 investigations involved allegations of patent infringement.  Investigations covered products from 27 trading partners.
  Many investigations involved more than one partner.  Investigations are generally terminated within 15 months from the date of initiation.  By 30 April 2005, 22 of these cases had been completed and 32 were pending.  Among completed cases, in several instances the complaints were withdrawn, a consent order was issued, or a settlement was reached.  In 2004 and the first four months of 2005, the USITC issued six limited exclusion orders, together with cease and desist orders in three investigation.
  There are 61 outstanding exclusion orders, affecting imports from a range of products, mostly machinery and equipment, but also some durable consumer goods, glasses, soft drinks, and cigarettes.
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� An overview of U.S. regulatory practice provided by the United States to the TBT Committee is contained in WTO document G/TBT/W/258, 26 October 2005.


� Both documents are available online at:  http://reginfo.gov.
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� WTO document WT/TPR/M/126/Add.3, 22 November 2004.


� WTO document G/SPS/ENQ/18, 20 December 2004.
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� 15 CFR, Chapter 7, available online at:  http://www.bis.doc.gov/PoliciesAndRegulations/index.htm.
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� WTO document G/SCM/N/95/USA, 31 October 2003.
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